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" . . , . . .. 
) C I V I L  ACTION N O .  

. J N L T L ' U  STATES OF AMERICA, ) 99-296-E-BLW 
) 

P l a i n t i f f ,  ) 

v .  ) 
) 

FMC CORPORATION,  and  ) KEMEDIAL DESIGN/ 
J .  R .  SIMPLOT COMPANY, ) REMEDIAL ACTION CONSENT 

) DECREE WTTH DEFENDANT 
I l e f e n d a n t s .  ) J . R .  SIMPLCT COMPANY 

I. R A C K G R O U N l I  

A .  T h e  U n i t e d  SLaLes of America ("Uni.ted : ; t .a tesr ' ) ,  on 

3 e h a l f  of  t h e  A d m i n i s t - r a t o r  ot the UniLcd S t a t e s  Env i ronmen ta l  

l l ro t . ec t inn  Aqency ("EPA"), f i l e d  a c o m p l a i n t  i n  t h i s  m a t t e r  

3 g a i n s t  t-he J.K. Simplo t  Company ( " S i m p l o t " )  p u r s u a n t  t o  S e c t - i n n s  

106 and 107 of t h e  Comprehensive Env i ronmen ta l  Response,  

:ompensation,  and  L i a b i l i t y  A c t  ("CERCLA" ) , 12 U.S.C. 55 9 6 0 6 ,  

3 h0-7 . 

B .  The Unit-ed S t - a t e s  i n  i t s  c o m p l a i n t  s c c k s ,  i n t e r  a l i a :  

(1) re imbursement  o f  co.5t.s i n c u r r e d  hy EPA and t h e  UcpartmenL 01 

J u s t i c e  Lor r e s p o n s e  a c t i o n s  a t  t.he Kastecn Michaud rlats ( " E M Y )  

; upc r fund  S iLc  ("SiLc")  i n  F o c a c e l l o ,  Idaho,  :riqet.her with 

3ccrued i n t e r e s t :  and  (2)pe r fo rmance  nf respcr l se  work by  
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d e f e n d a n t  S i m p l o t  Lor Lhe Simplo t  OU Area of  t h e  S i t c  c o n s i s t e n t  

w i t h  t h e  N a t i o n a l  Contiriycncy P l a n ,  4 0  C . F . R .  P a r t  300  ( a s  

amended) ( "NCP"  ) . 

C. I n  accordanci .  ,with t h e  NCF and S e c t i o n  121 ( f )  (1)( F )  of  

CERC1.A. 42 U.S.C. 5 9671 ( f ) (1)(F), EPA n o t i f i e d  t h e  S t a t e  o f  

Idaho  ( t h e  " : ; ta te" )  of  n e g o t i a t i o n s  w i t h  p o t e n r i a l l y  r e s p o n s i b l e  

p a r t i e s  r e g a r d i n g  t.he imp lemen ta t ion  o f  t h e  r emed ia l  d e s i q n  and 

r e m e d i a l  a c t i o n  f o r  t h e  S i t e ,  and EPA h a s  p rov ided  t h e  S t a t e  w i t h  

an o p p o r t u r i i t y  t o  p a r t i c i p ~ ~ t e  such  n e y u t i a t i o n s  and he a p a r t yi n  

t o  t h i s  ConseriL Decree.  

n, i n  a c c u r d a n c e  w i t h  Ciectiorl 122 ( j )(1) of  CERCLA, 42 

[J.S.C. 5 9622 ! j ) (I), EFA r l o t i f i e d  t h e  U.S. Department. of  

I n t e r i o r ,  i n c l u d i n q  t h e  U.S. F i s h  a n d  W i l d l i f e  S e r v i c e ,  on August 

15 ,  1 9 9 7  of  n c q o t i a t i o n s  w i t h  p o t e n t i a l l y  r e s p o n s i b l e  p a r t i e s  

r e g a r d i n q  t h e  r e l e a s e  of l iazardous s u b s t a n c e s  t h a t  may have  

r e s u l t e d  i n  i n j u r y  t o  [he  n a t u r a l  r e s o u r c e s  under  F e d e r a l  

t r u s t e e s h i p  and  encouraged  t h e  t r u s L e e ( s )  t o  p a r t i c i p a t e  i n  t h e  

n e g o t i a L i o n  o f  t h i s  Consent Decree .  

. The d e f e n d a n t  e n t e r i n g  i n t o  t h i s  Consent Decree,  

SimploL ( " S e t t l i n q  l l e f e n d a n t " ) ,  d o e s  n o t  admi t  any 1 i a b i l j . t ~  t o  

P l a i n t i f f  a r i s i n g  ou r  nf t.he t r a n s a c t i o n s  o r  occurrences a l - l e g e d  

i n  Che c o m p l a i n t ,  a n d  does no[ acknowledge t h a t  t h e  r e l e a s e  o r  

t l ~ r e a t e n e d  r e l e a s e  r:)f hazardous  s u b s t a n c r ? , ~a t  o r  from Lhe .SiLe 

( :onst . i tutes  ; I r i  inuninent o r  s u b s t a n t i a l  i:ndungerrnent t o  t h e  p u b l i c  

h e a l t h  o r  w e l f a r e  o r  Lhc envi ronment .  

F.  ~ u r s u a n i  t o  S e c t i o n  105 of  CERCLA, 42 U.S.C. 5 9605, 

EFA p l a c e d  t i i f?  S i t e  on Lhe N a t i o n a l  P r i o r i t i e s  L i s t ,  s e t  f o r t h  a t  

40 C.F.R.  P a r t  100, Apper~dixR ,  b y  p u b l i c a t i o n  i n  t h e  r e d e r a 1  
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R e g i s t e r  on August 3 0 ,  1990, 55 Fed. Reg. 3!>502. 

C; . Tn r,e:;pc.n.se t o  a release o r  a s u b s t a n t i a l .  threat ol: a 

re1u;i:;c of  h a z a r d o u s  s u b s t a n c e s  a t  o r  lrorn t h e  S i t e ,  S e t t 1 i . n ~  

Defendant  ;lnd FMC f :orpora t ior i  ( "  FMC" ) commenced LI Rernedial 

I n v e s t i g a t i o n  and F e a s i b i l i t y  S tudy  ("RI/FS") f o r  t h e  S i t e  

p u r s u a n t  t o  4 0  C .F .R .  5 3 0 0 . 4 3 0 ,  i n  June  1 9 9 1 ,  p u r s u a n t  t o  an 

h d r n i n j s t r a t i v c  Orcier On Consent  i s s u e d  by EPA on May 3 0 ,  1991.  

H. S e t t l i n y  Defendant  comple t ed  a Remedial T n v e s t i g a t i o r i  

( " R I " )  Repor t  2nd a F e a s i b i l i t y  S tudy  ("FS") Repor t  i n  A p r i l  

199'7. 

I .  Pursuant t o  S e c t i o n  1 1 7  of  CERCLA, 42 U . S . C .  5 961.7, 

EPA p u b l i s h e d  n o t i c e  of t h e  c o m p l e t i o n  o f  t h e  ES and of  t h c  

proposed  p l a n  f o r  r emed ia l  a c t i o n  on A p r i l  2 1 ,  1.997,  i n  a major  

newspaper o f  q e n e r a l  c i r c u l a t i o n ,  t h e  Idatio SLa te  J o u r n a l ,  and i n  

t h e  Shoskor~c  Bannock News. EPA p r o v i d e d  a n  o p p o r t u n i t y  f o r  

w r i t t e n  and  o r a l  c0mment.s f rom t h e  p u b l i c  on t h e  p roposed  p l a n  

f o r  r e m e d i a l  a c t i o n .  F u b 1 . j ~  m e e t i n g s  Lo discus: ;  t h e  p roposed  

r emed ia l  a c t i o n  were h e l d  on May 1 3 - 1 4 ,  1997 i n  Poca te l  l o ,  and on 

t h e  F o r t  H a l l  ReservaLion .  Copi.es of  w r i t t e n  p u b l i c  comments 

:;ui>n~iLLcd a r e  ava i l ab1 .e  a s  p a r t  o f  t h e  a d m i n i s t r a t j v e  r e c o r d .  

L J  . 'The d e c i s i o r i  by EFA on t h e  r e m e d i a l  a c t i o r i  Lo be 

implement-ed a t  t h e  SiLe i s  embodied i n  a f i n a l  Record of Dec i s ion  

( " R O D " ) ,  i s s u e d  on J u r ~ e8 ,  1 9 9 2 ,  on w h i c h  t.he : ; ta te  tlas g i v e n  i t s  

cor icur rcnce .  The Roll i n c l n d e s  a  rr:sponsiveness sunmary t.o t h e  

p u b l i c  c!omments. N o t i c e  ct Lkc f i n a l  pl.an was p u b l i s h e d  i n  

acco rdance  w i t h  !;&ction 117 ( b )  of CERCLA. 

K.  Sased  on t h e  p r e s e n t l y  a v a i l a b l e  t o  EPA,i n f o r m ~ ~ t i o n  

EPA b e l i e v e s  t .hat  Lhe Work w i l l  b e  p r o p e r l y  and p rompt ly  
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crjnducted b y  S c t t l i n q  Ucfendant  i f  conduct.ed i n  a c c o r d a n c e  w i t h  

t h e  r e q u i r e m e n t s  of t h i s  Consent  Uec!ree and its a p p e n d i c e s .  

1.. S o l e l y  f u r  t h e  p u r p o s e s  of  Sect- ion 113(j) of  CERCI,A,  

t h e  Rerocdial A c t i o n  se1ec:tcci by t h c  K O D  and t h e  Work t o  be 

per formed by S e t t l i n g  Oefendant  s h a l l  c o n s t i t u t e  a r e s p o n s e  

a c t i o n  t-aken o r  n r d e r c d  by r h e  F r e s i d e n t .  

M .  T h i s  Consent  Decree r e s o l v e s  thc U n i t e d  S t a t e s '  c l a i m s  

a g a i n s t  S implo t  under  S e c t i o n s  1 0 6  and 10.1 of  CRKCLA f o r  P a s t  and 

1 r l t e r j . m  Response C o s t s  i n c u r r c d  a t  t h e  S i t e ,  and f o r  S i m p l o t ' s  

i m p l e m e n t a t i o n  oL r e s p o n s e  a c t j n n s  Lor t.he S implo t  OU Area of  thc 

S i t e ,  a s  t h o s e  t e r m s  a r e  dcLineci h e r c i n ,  and i t s  reimbursement  o f  

t h e  Un i t ed  S t a t e s '  F u t u r e  Response C o s t s  a s s o c i a t e d  w i t h  such  

r e s p o n s e  a c t i o n s .  'The P a r t i e s  r e c o g n i z e ,  and t h e  Cour t  b y  

e n t e r i n g  t h i s  ConsenL Decree f i n d s ,  ?.hat t h i s  Consent  Decree h a s  

been n e g o t i a t e d  b y  t h e  l l a r t i e s  i n  qood f a i t h  and implemen ta t ion  

o i  t h i s  Consent  Decrce will e x p e d i t e  t h c  c l e a n u p  o f  t h e  S implo t  

OU Area of t h e  S j t e  and will. a v o i d  p ro lonyed  and c o m p l i c a t e d  

l i t i g a t i o n  hetween t h e  P a r t i e s ,  and t h a t  t h i s  Consent  Decree i s  

f a i r ,  r e a s o n a b l e ,  and i n  t h e  p u b l i c  i n t e r e s t .  

NOW, TIIEREFORL, i t  i s  he reby  Orde red ,  Adjudqed, and Decreed:  

11. LJIIRIS131CTl.0N 

1. 'This Cour t  h a s  j u r i s d i c t i o n  o v e r  t h e  s u b ) e c t  m a t t e r  of  

t h i s  a c t i o n  p u r s u a n t  t o  28  U.S.C. 55 1331 and 1315, a n d  42 U.S.C. 

55 9606, 9607, 2nd YG13(h) .  T ! l i s  Cour t  a l s o  h a s  p e r s o n a l  
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j u r i s d i c t i o n  o v e r  S e t t l i n g  Defendan t .  S o i e l y  f o r  t h e  p u r p o s e s  of 

t i l i t :  Consent. 1;ecree and Ehe i ~ n d e r i y i r l g  c o m p l a i n t ,  S e t t l i r ~ y  

I lefendant  waives  (31.1 objections and d e f e n s c u  it. may have t n  

j u r i s d i c t i r j n  oi Lke Cour t  o r  t o  vcnue i n  t - h i s  District. S e t t l i n q  

Defendant  s h a l l  not. c h a l l e n g e  t h e  t e r m s  oi Lhis  Consent. l l ecree  o r  

t h i s  C o u r t ' s  ju r i sd i .c t . imn Lo e n t e r  and  e n f o r c e  t h i s  Consent  

Decree. 

111. I'AH'I'IES BOUND 

2 .  T h i s  Consent  Uecree a p p l i e s  t o  arici i s  b i n d i n g  upon Lhe 

U n i t e d  S t a t e s  and upon S e t t l i n g  Defendant  and i L s  s u c c e s s o r s  and 

a s s i g n s .  Any chanqe  i n  owner sh ip  o r  co rpor i l t o  s t a t u s  of  S e t t l i n g  

Defendant  i n c l u d i n g ,  h u t  n o t  l i m i t e d  t o ,  any t r d n s l e r  of  a s s e t s  

o r  r e a l  ox p e r s o n a l  p r o p e r t y ,  s h a l l  i n  no way a l t e r  S e t t l i n y  

D e f e n d a n t ' s  r e s p o n s i b i l i t i e s  under  t h i s  Conserit Decree .  

3 .  S e t t l i n q  Defendant  s h a l l  p r o v i d e  a copy  o f  t h i s  Consent  

Decree t o  each  c o i l t r a c t o r  h i r e d  t o  pe r fo rm t h e  Work ( a s  de f i r i ed  

be low)  r e q l i i r e d  by t h i s  Consent. Uecree and t o  each  p e r s o n  

r e p r e s e n t i n q  S e t t l i r l g  Defendant. w i t h  r e s p o c l  t o  t h e  Work and  

s h a l l  c o n d i t i o n  a l l  c o n t r a c L s  e n t e r e d  i n t o  h e r e u n d e r  upon 

pe r fo rmance  of  t h e  Work i n  c o n f o r m i t y  w i t h  t h e  terms of  t h i s  

Consent  Decree.  S e t t l i n g  Defendant  o r  i t s  c o n t r a c t o r s  s h a l l .  

p r o v i d e  w r i t t e n  n o t i c e  oi Lhe Consent  l jecree t o  a l l  

subco11Lractors  h i r e d  t o  perfor111 any p o r t i o n  of t h e  Work r e q u i r e d  

by t h j s  Cori:;ent Dccree .  S e t t l i n q  Oefendar,t s h a l l  n o n e t h e l e s s  he 

r e s p o n s i b l e  f o r  e n s u r i n g  t h a t  i t s  c o n t r a c t o r s  and s u b c o n t r a c t o r s  

p e r f o r m  t h e  Work ?onternplated h e r o i n  i n  acco rdance  w i t h  t h i s  

Conscnt.  Uecree.  With r e g a r d  t o  t h e  a c t i v i t i e s  : ~ n d e r L a k e n  

pursuant .  t o  t h i s  Conscnt  Uecree,  each r:ori~ractor and 
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s u b c o n t r a c t o r  s h a l l  be  deemed t n  be i n  a  c o n L r a c I u a l  r e l a r . i o n s h i p  

d i t h  Se t . t l . i nq  i )efend;~nt  w i t h i n  t h e  meaning of  Sec,-iori 107 (b)( 3 )  

3 f  CERCLA, 42  [ J . S . C .  5 9 6 0 7 ( b ) ( 3 ) .  

T V .  DEFINITIONS 

4 .  Un les s  o t h e r w i s e  c x p r c s s l y  p r o v i d e d  h e r e i n ,  t e r m s  u s e d  

i n  t h i s  ConsenL Dccree which a r e  d e f i n e d  i n  CERCLA o r  i n  

r e q l l l a t i o n s  prornu1y;lteci under  CERCI,A s h a l l  have t h e  rrtaariing 

a s s i g n e d  t o  t.hem i n  CERCLA o r  i n  such  r e g u l a t i o n s .  Wtia~iuver 

t e r m s  l i s t e d  below are  used i n  t h i s  Consent  Decree o r  i n  t h e  

a p p e n d i c e s  a t t - a c h e d  h e r e t o  and i n c o r p o r a t e d  h e r e u n d e r ,  t h e  

f o l l o w i n g  c i e f i n i t i o n s  s h a l l  a p p l y :  

"CERCLA" s h a l l  mean t h e  I:ompreherisivc Envi ronmenta l  

Response,  Compensat ion,  and  L i a b i l i t y  A c t  of 1480, a s  amended, 42  

U.S.C. 55 3601. e t  s e q .  

"Consent  Decree" s h a l l  mean t h i s  Decree and a l l  a p p e n d i c e s  

a t t a c k e d  h e r e t o  ( l i s t e d  i n  s e c t i o n  X X I X ) .  I n  t h e  e v e n t  of 

c o n f l i c t  be tween t h i s  Decree and any append ix ,  t - h i s  Decree s h a l l  

c o n t r o l .  

"Day" s h a l l  rneari a c a l e n d a r  day u n l e s s  e x p r e s s l y  s t s t c d  t o  

be a working day .  "Workirly day" s h a l l  mean a day o t h e r  t h a n  ;I 

! ;aturday, Sunday, o r  F c d c r a l  h o l i d a y .  I n  cornput-inq any p e r i o d  o i  

t i m e  under  t h i , s  Consent  Decree,  wtii:re t h e  l a s t  (day would f a l l  on 

a :;aturd,qy, Sunday, o r  F e d e r ~ i l  h o l i d a y ,  Lhc pericid s h a l l  run  

u n t i l  t h e  r i n s e  nf b u s i i n ~ s sof t h e  n e x t  work i r~g  d a y .  

"EPA" s h a l l  mean t h e  Un i t ed  S t a t e s  Envi ronmenta l  P r o t e c t i o n  

Ayency and any s u ? c e s s o r  d e p a r t m e n t s  o r  a g e n c i e s  o t  Lhe U n i t e d  

: i t . a tes .  

"k'M(: OU Area" c o n s i s t s  of  t i le "FMC P l a n t  Area" a s  t h a t  a r e a  
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i u  d e f i n c d  by S e c t i o n  1 . 3  o i  t h e  ROD, which d e f i n i t i o n  d o e s  n o t  

i l ~ c l u r l ~ .  Area" a s  d e t i n c d  by S e c t i o n  1 . 3  o f  t h et h e  " O t i - F l a n t  

R O D .  

,I f'11cure Response C o s t s  f o r  t h e  S implo t  and FMC O[Js" s h a l l  

mean a l l  c o s t s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  d i r e c t  and 

i n d i r e c t  c o s t s ,  t h a t  t h e  UniLed S t a t e s  i n c u r s  w i t h  r e s p e c t  t o  t h e  

S implo t  and  FMC OU Areas  o f  t h e  S i t e  i n  r ev iewing  o r  d e v e l o p i n g  

p l a n s ,  r e p o r t s  and  o t h e r  i t e m s  p u r s u a n t  t o  t h i s  Consent  Decree ,  

v e r i f y i n g  t h e  Work, o r  oLkierwise implement ing ,  ovcrsc_.eirig, o r  

e n f o r c i n q  t h i s  ConucriL Decree,  i n c l  ucling, b u t  nuL l imiLed  t o ,  

p a y r o l l  c o s t s ,  c o n t r a c t o r  c o s t s ,  t r a v e l  cos t - s ,  l a b o r a t o r y  c o s t s ,  

t h c  c o s t s  i n c u r r e d  p u r s u a n t  t o  S e c t i o n s  V I I ,  IX ( i n c l ~ i d i n q ,  b u t  

n o t  l i m i t e d  t o ,  t h e  c o s t  o f  a t t o r n e y  t ime  and any monies  p a i d  t o  

s e c u r e  a c c e s s  a n d / o r  t o  s e c u r e  o r  implement i n s t i t u t i o n a l  

c o n t r o l s  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  t h e  amount. of  j u s t  

compcnsaLion) ,  XV (Emergency Response A c t i o n ) ,  and Pa rag raph  0 5  

uf S e c t i o n  X X I  (Work T a k e o v e r ) .  k 'uture Response C i ~ s L ss h a l l  a l s o  

i n c l u d e  a l l  I n t e r e s t  on t h e  F a s t  Kesponse Cos t s  t h a t  h a s  a c c r u e d  

p u r s u a n t  t o  42 U.S.C. 5 9 6 0 7 ( a )  d u r i n g  t h e  p e r i o d  from March 31 ,  

1998 t o  t h c  daLc of  e n t r y  of t h i s  Consent  Decree.  FuLure 

Response C o s t s  s t ~ a l l  not  i n c l u d e  c o s t s  1-ncurred by t i le  Ayency L o r  

'Toxic and S u b s t a n c e s  Di sease  R e g i s t r y  ("ATSDR") f o r  any h e a l t h  

a s s e s s m e n t  or h e a l t h  e f f e c t s  s t u d y  c a r r i e d  ouL under  S e c t i o n  

1 0 4  (i) o f  C:LKCLA, i n  r e s p o n s e  t o  a r e l e a s e  r:)r ~ h r e a t e n e d  r e l e a s e  

n f  h a z a r d o u s  s u b s t a n c e s  from Lhe S i t e .  

" I U I I W  s h a l l ' m e a n  t h e  Idaho  Department of Hea l th  and 

We1 f a r e ,  D i v i s i o n  o f  Environmerital  pu;i l iL y, arid a n y  s u c c e s s o r  

departments o r  a g e n c < e s  of t h e  S t a t e .  
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I( I n t e r e s t . "  s h a l l  meari i n l c r e s t  a t  t h e  r a t e  s p c c i i i c d  f o r  

i n t e r e s L  on i r l v e s t m e n t s  o f  t.he Hazardous Subs tance  Supe r fund  

e s t a b l . i s h e d  u n d e r  s u b c h a p t e r  A crf C h a p t e r  98 oi T i t l e  2 6  o f  t h e  

U.S. Code, compounded on October  1 o f  each  y e a r ,  i n  a c c o r d a n c e  

w i t h  42 U.S.C. 5 Y 6 0 7 ( a ) .  

"1nter i .m Resporlse Costs" s h a l l  mean a l l  c o s t s ,  i r i c l u d i n g  

d i r e c t .  and i n d i r e c t  c o s t s ,  p a i d  b y  t h e  Un i t ed  S t a t e s  i n  

cor inec t ion  wi.th t h e  ::it.e between March 33,  1398 and t h e  

e f f e c t i v e  d a t e  o i  Lkis  Consent Dec ree ,  o r  i r i cu r rcd  p r i o r  t o  t h e  

e f f e c t i v e  d a t e  of  t h i s  Consent Decree b u t  p a i d  a f t e r  tha t .  d a t e .  

" l n t e r i m  Response Costs"  s h a l l  not i n c l u d e  c o s t s  i n c u r r e d  by 

ArI':;UR f o r  any h e a l t h  a s ses smen t  o r  h e a l t h  e f f e c t s  s t u d y  c a r r i e d  

o u t  u n d e r  S e c t i o n  1 0 4 ( i )  of CERCLA, i n  r e s p o n s e  t o  a r e l e a s e  o r  

t h r e a t e n e d  r e l e a s e  of  hazardous  s u b s t a n c e s  from t h e  S i t e .  

" N a t i o n a l  Cont ingency  Plan" o r  "NCP" s h a l l  mean t h e  N a t i o n a l  

Oil and fiazardouu S u b s l a n c e s  F o l l u t i o n  Cant-inqency P lan  

promulqa ted  p u r s u a n t  t o  SccLion 105 o f  CERCLA, 42 U.S.C. 5 9605, 

c o d i f i e d  a t  40 C : . E ' . K .  P a r t  3 0 0 ,  and a n y  amendments t h e r e t o .  

" O p e r a t i o n  and Maintenaricc" ror " 0  & M" s h a l l  mean a l l  

a c t j v i t i e s  r e q u i r e d  t o  m a i n t a i n  i h e  e f f e c t i v e n e s s  o f  the Remedial 

Ac t ion  a s  r e q u i r e d  unde r  t i lc  O p e r a t i o n  and Main tenance  P l a n  

approved  o r  d e v e l o p e d  b y  EPA p u r s u a n t  t o  t h i s  Consent. Decree and 

t.he Statcrncnk o f  work ( " S O W " ) .  

"Pararjuaph" s h a l l  mean a p o r t i o n  of  t h i s  Conscr~L Decree 

i d c n r j f i e d  by a n  a r a b j c  numeral o r  a n  upper  c a s e  l c t t c r .  

s h a l l  mean t h e  Un i t ed  .'it.ates and Sett1ir:g 

Dc iendan t .  

"!'ask Response Costs" s h a l l  a e a n  a l l  c o s t s ,  i -nc lud iny ,  b u t  
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n o t  l i m i t e d  Lo, d i r e c t .  and i n d i r e c t  couLs ,  Lhat Lhe Un i t ed  S t a t e s  

p a i d  a t  o r  i n  c o n n e c t i o n  wiLh t h e  S i r e  t h r o i ~ q h  March 31, 1998, 

i n c l u d i n q  111Lerest  on a l l  s u c h  c o s t s  a c c r u e d  p u r s u a n t  t o  42 

I l . 5 . C .  5 9 6 0 7 ( a )  t h r o u g h  s11ch d a t e .  " F a s t  Response C o s t s "  does  

n o t  i n c l u d e  c o s t - s  i n c u r r e d  by ATSDR f o r  any h e a l t h  a s s e s s m e n t  o r  

h e a l t h  e f f e c t s  s t u d y  c a r r i e d  o u t  unde r  S c c t i o n  1 0 4 ( i )  of CERCLA, 

i n  r e s p o n s e  t o  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  of  h a z a r d o u s  

s u b s t a n c e s  from t.he S i t e .  

"Pe r fo rmance  S L ~ ~ r i d a r d s "  s h a l l  mean t h e  c l e a n u p  s t a n d a r d s  A ? I ~  

o t h e r  measu res  o f  a c h i c v c ~ n e n t  of  t h e  q o a l s  o f  t h e  Remedial  

Ac t ion ,  s e t  f o r t h  i n  S e c t i o n  1 0  of t h e  ROD and S e c t i o n  TI1 of  t h e  

SOW and a n y  m o d i f i e d  s t a n d a r d s  e s t a b l i s h e d  by EPA p u r s u a n t  t o  t h e  

" t e c h n i c a l  i m p r a c t . i c a b i l i t y l '  p r o v i s i o n  of  Pa rag raph  13. 

"F l . a in t . i f f "  s h a l l  Inem t h e  Un i t ed  ! j t a t e s .  

"RCRA" s h a l l  mean t h e  S o l i d  Waste D i s p o s a l  Ac t ,  a s  amended, 

4 2  U.S.C. 55 6902 p+ s e q .  ( a l s o  known a s  t h e  Resource  

C o n s e r v a t i o n  a n d  Recovery A c t . ) .  

"Record of  Decis ion"  o r  "ROW s h a l l  roean tile EPA Record of  

U e c i s i o n  r c l a t i n g  t o  t h e  S i t e  s i g n e d  on dune 0 ,  1998, by t h e  

Reg iona l  A d ~ n i r ~ i s t r a t o r ,  EPA Reqiori 1 0 ,  and a 1 1  a t t a c h m e n t s  

t h e r e t o .  The ROD i s  a t t a c h e d  a s  Appendix A .  

"Remedial  Act ion"  s h a l l  rncan l h o s e  a c t i v i t i e s ,  except .  f o r  

O p e r a t i o n  and Main tenance ,  t o  be  unde r t aken  by  Set . t . l ing Defendant  

a t  t h e  S implo t  OU Arca t o  irnplcment t h e  ROD, i n  accol-dance w i t h  

t h e  SOW and t h e  f i n a l  Remedial  D e s i g n  Rcpor t s  and Remedial  Ac t ion  

Work P l a n s  and o t f i e r  p l a n s  approved  b y  EPA. 

"Hernedi.,31 Ac!t.ion Work N a n "  s h a l l  mean t h e  doccrilcnt 

deve loped  pursuaric t o  Pa rag raph  12 o f  t h i s  Consent  g e c r c e  and 
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3pproved b y  EFA,  and any amendments t h o r c t o .  

"Remedial  Design" s h a l l  rncari t h o s e  a c t i v i ~ i e c ,  t o  be  

~ n d e r t a k e nb y  S c t t l i n g  Defendant  a t  t h e  S implo t  OU Area t.o 

-1eveiop t i ic  f i n a l  p l a n s  and s p e c i f i c a f l o n s  f o r  t h e  Rcrncdial 

l c t i o n  p u r s u a n t  t o  t h e  Remedial  Design R e p o r t s .  

"Remedial  Desiqn Repor ts"  s h a l l  mean t h e  documents thal have  

3ccn deve loped  p u r s u a n t  t o  Pa ray raph  11 nf t h i s  Consent  Decree 

~ n dapproved  b y  EPA,  and any amendments t h e r e t o .  

1, <.~ e c t i o n "  s h a l l  mean a porLion  nf  t h i s  Consent Decree 

i d c n l i f i e d  by  a rorrlan numera l .  

3T> d t t t l i n gP I1efend;inL" s h a l l .  mean Lhe J . R .  I i implot Company. 

"S impio t  O U  Area" c o n s i s t s  of t h e  "Simplor  P l a n t  Area" as 

t h a t  a r e a  i s  d e f i n e d  b y  S e c t i o n  1 . 3  of Lhe ROD, which d e f i n i t i o n  

does n o t  i n c l u d e  t h e  " O f f - P l a n t  Area" a s  d e f i n e d  by S e c t i o n  1 .3  

31 t h e  ROD. 

" S i t e "  s h a l l  mearl t h e  E a s t e r n  Michaud F l a t s  ( ' E M F " )  

Supe r fund  S i t e ,  i n  r h e  s t a t e  o f  Idaho ,  a p p r o x i m a t e l y  2 . 5  m i l e s  

no r thwes t  oi t h e  c i t y  uf  F o c a t e l l o .  

" S t a t c "  s h a l l  mean t f i c  SLa te  o f  Ldaho. 

":;tatemcnt of Work" o r  "SOW" s h a l l  mean thc s t a t e m e n t  of  

work f o r  implerncnta t ion  o f  t h e  Remedial  Design, Remedial  A c t i o n ,  

3nd OperaLion and Main tenance  a t  t h e  S implo t  00 of t h e  S i t e ,  as 

s e t  f o r t h  i n  Appendix B t o  t h i s  Consent  Decree and a n y  

m o d i f i r . a t i o n s  rr~ade i.n a c c o r d a n c e  wiLh t h i s  Consent  Decree .  

" S u p e r v i s i n y  C o n t r a c t o r "  s h a l l  metin m he p r i n c i ? a l  c u n t r a c L o r  

r e t a i n e d  by Lhe S e t t l i n q  Defendant t o  s u p e r v i s e  and d i r e c t  t h e  

implementation of t h e  Work i ~ n d e r  t h i s  Consent Decree .  

" U n i t e d  S t a t e s "  s h a l l  mean t h e  UrliLeri : i t .ates ci America.  

"Waste M a t e r i a l "  s h a l l  mean (1) any " h a z a r d o u s  s u b s t a n c e "  
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uridcr Sectio~i 101 (14) of I:KRCLA, 42 J . . 5 3 1 : 12)  any 

pollutant or contaminant undcr Section 101(33), 42 1 J . S . C .  

5 3601 (3.3);and ( 3 )  any ":solid wa:;t.er' undcr Sectiori 1004 (27) of 

RCRA, 12 [J.S.C. 5 6903(27). 

"Work" shal.1. mean all activities Settling Defendant is 

required to perform for the Simplot OU Area under this Consent 

Decree, except tkosc required by Section XXV (Retention of 

Records) . 

V. GENERAL PROVISIONS 


5. Ohiectives of the Parties. 


'The objectives of the Parties in entering into this Consent 


Decree are to protecL public hca1t.h or welfare or the enviroriment 


at the Site by the design and implementation of response actions 


for the Simplot OU Area ot Lkc Sitc by Settling Deicndant, to 


reimburse response costs of the Plaintiff, and to resolve the 


claims of Plaintiff against Settling Defendant as provided in 


this Consent. Decree. 


6. i:ommit.ments bv Settl inn Defendant. 


Settling Defendant shall finance and perform the Work in 

accordance with this Consent Decree, the ROD, the SOW, and all 

work plans and othcr plaris, sLandards, specifications, and 

schedules set forth herein or developed by ScLLliny Defendant and 

approved by EPA pursuan~ Lo this Consent Uecrac. Settling 

Deicndarit sh;ill d l s o  rcimkiursc tile 1Jnited States for Past, 

Interim dnd Future Response Costs as provided in this Consent 

Decree. 

7. (:onluliance W i t t :  Auu1ic;tble Law. 


All act-iviti~sundertaken by ScLLlinq Defendant pursuant to 

J.R. SIMPLOT ou EMF RD/RA CONSENT DECREE - 11 



t h i s  Consent. Uecrce  s h a l l  he pe r io rmcd  i n  acco rdance  w i t h  t h e  

r e q u i r e m e n t s  o f  a l l  a p p l i c a b l e  f e d e r a l  arid s L a t e  laws and 

r egu la t . i nn3 .  S e t t l i n g  Defendant must a l s o  comp1.y w i t h  a l l  

applicable o r  r e l e v a n t  and a p p r o p r i a t e  requirement-s  of a l l  

F e d e r a l  and s t a t e  e n v i r o n m e n t a l  l aws  a s  set. f o r t h  i 1 1  t h e  ROD and 

t h e  SOW. The a c t i v i L i e s  condur.t.ed p u r s u a n t  t o  t h i s  Consent  

Decree,  i f  a p p r o v e d  by  EPA,  s h a l l  be  c o n s i d e r o d  Lo bc c o n s i s t e n t  

w i t h  [he  NCP. 

R ,  l ' e rmi t s .  

a .  A s  p r o v i d e d  i n  S e c t i o n  l Z l ( e )  of  CERCLA and  

Sec t ior i  3 0 0 . 4 0 0 ( e )  of  t.he NCP, rio per'mit. s h a l l  he r e q u i r e d  f o r  

any p o r t i o n  oi Lhc Work conduc ted  e n L i r e l y  o n - s i t e  (k,w i t h i n  

t h e  a r e a l  e x t e n t  o f  c o n t a m i n a t i o n  o r  i n  v e r y  close p r o x i m i t y  t o  

t h e  c o n t a m i n a t i o n  and  n e c e s s a r y  f o r  imp lemen ta t ion  e f  t h e  Work) .  

Nhere any p o r t i o n  o f  t h e  Work t h a t  is n o t  o n - S j t e  r e q u i r e s  a 

f e d e r a l  o r  s t a t e  p e r m i t  o r  a p p r o v a l ,  S u t t l i n y  Defendant  s h a l l  

submi t  t i m e l y  and  comple t e  a p p l i c a t i o n s  and t a k e  a l l  o t h e r  

a c t i o n s  n e c e s s a r y  t o  o b t a i n  a l l  s u c h  p e r m i t s  o r  a p p r o v a l s .  

b .  S c t t l i n g  Defendant  may s e e k  r e l i c 1  under  t h e  

? rovi . s ions  of  S e c t i o n  X V I I I  ( F o r c e  Majeu re )  of  t h i s  Consent  

Decree f o r  any d e l ; ~ y  i n  t h e  pe r fo rmance  of  t h e  Work r c s u l t i n g  

from a f a i l u r e  t o  o b t a i n ,  o r  a d e l a y  i n  o b t a i n i n g ,  any p e r m i t  

r eq l l i r ed  f o r  t h e  Work. 

c. 'This Consent Decree i s  not.,  dnd s h a l l  n o t  b e  

::onstrued t.o b e ,  a p e r m i t  i s s u e d  p u r s u a n t  t o  any f e d e r a l  o r  s t a t e  

j t a t u r e  07- r - e g ~ r l a t i o ~ ? .  

9 .  N o t i c e  t o  S u c c e s s o r s - i n - T i t l e .  

a .  With r e s p e c t  t o  any p r o p e r t - y  owned o r  c o n t r o l l e d  b y  
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t h e  S c t t l i n q  Defendant  t h a t  i s  l o c a t e d  w i ~ h i n  t h e  S i t - e ,  w i t h i n  30 

days  aLLcr t h e  en t - ry  of  t h i s  Consent  Decree,  S e t t l i n g  Defendant  

s h a l l  suhmi t  Lo EPA f o r  rev iew and a p p r o v a l  d n o t i c e  t o  be f i l c d  

w i t h  t h e  R e c o r d e r ' s  O f f i c e ,  Bannock County,  S t a t e  of  Idaho ,  which 

s h a l l  p r o v i d e  n o t i c e  t.o a l l  s u c c e s s o r s - i n - t i t l e  t h a t .  t h e  p rope r t -y  

i s  pa r t .  o f  t h e  S i t e ,  t h a t  EPA s e l e c t e d  a remedy f o r  t h e  S i t e  on 

June 8,  1998,  and  t h a t  S e t t l i n y  DeLcndant h a s  e n t e r e d  i n t o  a 

Conscrlt Decree r e q u i r i n g  i m p l e m e n t a t i o r ~  oL t h e  rcmcdy. Such 

n o t i c e ( s )  s h a l l  i d e n t i f y  t h e  Un i t ed  S t a t e s  D i s t r i c t  Cour t  i n  

which t h e  Consent  I lecree was f i l e d ,  Lhc name and c i v i l  a c t i o n  

number of  t h i s  c a s e ,  and t h e  d a t e  t h e  Consent  Decree was e n t e r e d  

by t h e  C o u r t .  S c t t l i n y  Defendant  s h a l l  r e c o r d  t h e  n o t . i c e ( s )  

w i t h i n  10 days  o f  EPA's a p p r o v a l  of  tile n o t i c e ( s ) .  S e t t l i n g  

Defendant  s h a l l  p r o v i d e  EPA w i t h  a c e r t i f i e d  copy of  t h e  r e c o r d e d  

n o t i c e i s )  wiLhin 1 0  days  of  r e c o r d i n g  such n o t i c e ( s i .  

b .  P r i o r  Lo Ltie d e l i s t i n g  of t h e  S i t e ,  a t  l e a s t  30 

d a y s  p r i o r  t o  t h e  cor1vvy;lricc i ~ fariy i n t e r e s t  i n  p r o p e r t y  owned hy 

S e t t l i n g  I lefendant  l o c a t e d  w i t h i n  t h c  SiLc i n c l u d i n g ,  bu t  no t  

l i m i t e d  t o ,  l e e  i n t e r e s t s ,  l e a s e h o l d  i n t e r e s t s ,  and mor tgage  

i n t e r e s t s ,  S e t t l i n g  Defendant  s h a l l  y i v c  tile gra11Lee w r i t t e n  

no t - i ce  o f  ( i)t h i s  Consi.nt Decrcc,  ( i i )driy i r is t rurnent  by  which 

an i n t e r e s t  i n  r e a l  p r o p e r t y  h a s  bean  convoyed LhaL c o n f e r s  a 

r i g h t  of  a c c e s s  t o  t h e  S i t e  ( h e r e i n a f t e r  r e f e r r e d  t.o a s  " a c c e s s  

easements" )  purs~:,3nt.  t o  S e c t i o n  IX (Access  a n c  i n s t i t u t i o n a l  

C o n t r o l s ) ,  and ( i i i )  any instrument .  by which an i n t e r e s t  i n  r e a l  

p r o p e r t y  h a s  been-'conveyed t h a t  c o n f e r s  a r i g h t  t o  e n f o r c e  

r e s t r i c t i o n s  on t h e  u s e  of  such  p rope r t -y  (hereinafter r e f e r r e d  t o  

a s  "restrictive easemen t s" )  p u r s u a n t  t o  S e c t i o n  I X  (Access  and 
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L n s t i . t u t i o n a 1  C o r i t r o l s ) .  At l e a s t  30 days  p r i o r  t o  s u c h  

Ionveyance,  Se tLl i r iy  Defendant  s h a l l  a l s o  g i v e  w r i t t e n  n o t i c e  Lo 

:PA and t h e  S t a t e  o f  t h e  p roposcd  conveyance,  i nc lud i r ly  Lhe name 

3nd a d d r e s s  of  t h e  y r a n t e e ,  and t h e  d a t c  on which n o t i c e  o f  t h e  

:onsent Decree,  a c c e s s  easemeri ts ,  a n d / o r  r e s t r i c t i v e  easemen t s  

das  g i v e n  t.o t h e  y r a n t e e .  

c .  I n  t h e  e v e n t  o f  any s u c h  conveyance,  S e t t l i n g  

defendant.'^ o b l i y a L i o n s  unde r  t h i s  Conscnt  Decree,  i n c l u d i n g ,  b u t  

not. l i m i t e d  t o ,  i t s  o b l i g a t i o n  t o  p r o v i d c  o r  s e c u r e  a c c e s s  and 

i n s t i t u t i o n a l  c o n t r o l s ,  a s  w e l l  a s  t o  a b i d e  by s u c h  i n s t i t u t i o n a l  

:ont . rols ,  p u r s u a n t  t o  Sec t i . on  IX (Acccss  a n d I n s t i . t u t i o n a 1  

C o n t r o l s )  of  t h i s  Consent  Decrec ,  s h a l l  c o n t i n u e  t o  be  met by t h e  

S e t t l i n g  Defendant .  In no e v e n t  s h a l l  t h e  conveyance r e l e a s e  o r  

g t h e r w i s e  a f f e c t  t h e  l i a b i l i t y  o f  S e t t l i n y  Defendant  t o  comply 

w i t h  a l l  p r o v i s i o n s  of  t h i s  Consent  Decree,  a b s e n t  t h e  p r i o r  

w r i t t e n  c o n s e n t  o t  EPA. If t h e  U n i t e d  S t a t e s  a p p r o v e s ,  t h e  

g r a n t e e  may pe r fo rm some o r  a l l  of  t h c  Work under  t h i s  Consent  

Decree .  

V I  . FERFORMANCb: Ok' T H E  WORK BY :;ETTLING OEE'ENUAN'T 

1 0 .  S e l e c L i o n  of  Su)>erv i . s inq  C o n t r a c t o r .  

a .  A l l  a s p e c t s  o f  t h e  Work t o  be per formed by 

S e t t l i n g  Defendant  p u r s u a n t  t o  S e c t i o n s  V I  (Performance o f  t h e  

Work by  S e t t l i n g  Defendant . ) ,  VIT (Remedy Xeview),  V I I I  ( Q u a l i t y  

Assu rance ,  Samplirly ;irid Data A n a l y s i s ) ,  and X V  (Emerycricy 

Response)  of  t h i s  Consent  Oecree s h a l l  be uridcr t h e  d i r e c t j - o n  and 

s u p e r v i s i o n  of  t h&  S u p e r v i s i n g  C o n t r a c t o r ,  t h e  s e l e c t i o n  of  which 

s h a l l  be s u b j e c t  Lo d i s a p p r o v a l  by E F A .  Within 3 0  days a f t e r  Lhc 

l o d y i n g  o f  t - h i s  Consent  Decree ,  S e t t l i n q  UefendanL s h a l l  not.] f y  
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EPA in writ-inq of the name, title, and yuaiifications of any 

c:ontrac:tor proposed to he the Supervising Contractor. EPA wil.1 

issue a notice of disapproval or an authorization Lo proceed. If 

at any time thereafter, SeiLliny Defendant proposes to change a 

:;upervisiny Contractor, Settling Defendant stla11 yive such rioLice 

to EPA and must obtain an authorization to proceed from EPA 

hefore t.he new Supervising ConLractor performs, directs, or 

supervises any Work under this Coriscrlt Decree. The Settling 

Defendant' s Project Coordinator desiyriaLr2d pursuant to Section 

XI1 may also be designated to carry out the functions of the 

Supervising Contractor. 

b. Ii EPA disapproves a proposed Supervisiny 

Contractor, EPA will notify Settling Defendant. in wri,ting. 

Settling Defendant shall submit to EPA a list oi contractors, 

including the quaLifications of cach contractor, that would be 

acceptable to it within 30 days of receipt. of EPA's disapproval 

of the contractor previously proposed. EFA will provide written 

noticc of tha names oi any contractoris) that it disapproves and 

an authorization to procacd with respect to any of the other 

contractors. Settling Defendant may select any contractor from 

that list that is not disapproved and shall notify EPA of the 

name of the contractor selected wiLhin 30 days of EPA's 

authorizatinn to 

c. If EPA fails to provide written notice of its 

a~~thorizationt.o proceed or disapproval as provided in this 

Paraqraph and t h i g  failure prevents the Settling Defendant irom 

meeting orlc or more deadlines in a plan approved by the FPA 

pursuanL to this (:onsent Decree, Settlinq Deicndant may seek 
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re 1ief under the provisions of Section XVIII (Force Majeure) 

iicreof . 

11. Remedial Ucsiun. 


a. The Parties have divided Remedial ljesi gn reportiny 


and deliverables for the Simplot OW into separate categories of 


Work wit.h correspondiny reports called Remedial Desiyn Reports 


(RDRs) including Final llesiqn Reports as set forth jn the SOW, 

including a schcdulc Lor submission. This divisiori rcilects 

tasks previously undertaken, differences in time lines required. 

for tasks, and is more efficient than use of a s i n g 1 . e  Remedial 

Ilesiqn Work Plan as conLcmplated by the Model RD/RA (:onsent 

Decree. Vpon approval by EPA, each RDR shall be incorporated 

into and bccornc enforceable under this Consent Decree. Within 60 

days after EPA's issuance of an authorization to proceed, the 

Settling Defendant shall submit to RPA and the State a Health and 

Safety Plan for field desiqn activities which conforms to the 

applicable Occupational Safety and Health Administration and EFA 

requircrnc~lls iricludiny, but not limited to, ZY C.F.R. 5 1910.1170. 

b. Upon approval of each RDR by EPA, and submittal of 

the Health and Safety Plan for all. field activities to EPA, 

ScLLling Defendant. shall implement t.he KUKs. Settliny DefendanL 

shall submit. all plans, subrnit.ta1.s and other deliverablcs 

required under thc approved RDR(s) to EPA in accordance with 

Section XI (LI 'A Approval of Plans and Other Submissions). Unless 

otherwise directed by EPA, Scttliny Defendant shall not commence 

further Remedial ~ c s i ~ n  activities at the Site prior t.o approval 


of the RDR for such work. 
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work plan to EFA ;? 3esiqn Report, Scttling Defendant. shall submit 

12. Remedia 1 Act i on. 

a. Within 90 days after tkc approval of each Finai 


for the performance of suck1 comporicnt Remedial Action at the 

;implot OU ("Rc~ncdial Action Work i'lan") as set forth in the SOW. 

Toyether, Lkc  Remedial Action Work Plans shall provide for 

zonstruction and implementation oi Lhc remedy set forth in the 

?OD for the Simplot OU Area and achicvcment of the applicable 

Performance Standards for the Simplot OU Area, in accordance with 

this ConseriL Dccree, the ROD, the SOW, and the desiqn plans and 

rpecifications developed in accordance with the Firial RDR 

approved by EPA. Upon approval by EPA, each Kemedial Action Work 

Plan shall he incorporntcd into and become enforceable under t-his 

Jonsent Decree. At the same time a s  it submiks the first 

Xernedial Action Work Flan, Settling nefendant shall submit a 

ilealth and SaLcLy Plan to EPA for field activities required by 

the Remedial Actiun Work Plans which conforms to the applicable 

3ccupatiunal SatcLy and Health Administration and E P A  

requirements includiny, but not limited to, 29 C.F.R. 5 1310.120. 

b. Remedial Action Work Plans shall include the 

following: (1) the schedule For completion of the Remedial, 

4ction; (2) method for selccLion oF Lhe conLractor; (31 schedule 

for developinq and submittiriy other rcquircd Remedial Action 

?lans; (4) n)ethodology for imp1 ementation of the Construction 

;)tialit.y Assurance Plan; ( 5 )  a qroundwater monitoririy plan: (6) 

nethods for sati.sfyi.nq permitting requirements if applicable; ( ' 1 )  

nethodolnqy for implementation of the Operation clriri Maintenance 

Plan; (8) methodology for implementation of Lhe ConLingency Flan; 
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(9) tentative formulaiion of ;he Remedial Action team: (10) 

cor.lstruction quality (control plan ( b y  constrl~ctor); and (11) 

procedures and plans for the deconL:~~ninat.ion of equipment and tilt 

disposal of contaminated materials. Hemedial Action Work Plans 

also shall include a schedule for implementatiori of all 

applicable Remediai Action tasks identiiied in the final desiqn 

submittal and shall identify t.he initial Lorroulation of the 

Settlinq Defendant's Renlcdial Action Project Tearri (including, but. 

not limited to, the !jupervisiny Coritiractor) . 
c. Ilpon approval of each Remedial Action Work Plan by 


EPA, after a reasonable opportunity for review and comment by tile 


State, Sottliny Defendant. shali implement the activities required 


under such Remedial Action Work Plan. Settling Defendant shall 


submit to EPA and the State all plans, submittals, or other 


deliverables required under the approved Remedial Actjon Work 


Plan in accordance with the attached SOW. Unless otherwise 


directed by EFA, SutLling Defendant. shall not commence physical 


Remedial Action activities at the 5it.e prior to approval of the 


~~pplicableRemedial Action Work Plan. 


13. Attainment of Performance Standards. 


Settliny Dcicndant shall cant-inue to implement thc  Remedial 

Action and O&M uritil Lhe Performance Standards are achieved for 

the Simplot 011  Area and for so long ttlereaiter as is otherwise 

required under this Conscnt Decree. Settlinq llefendant reserves 

the riqht to seek relief pursuanl to 42 ? J . S . C .  5 9621  (d)(4)(C) or 

40 C.F.H. S 3 0 0 . 4 ? 0 ( £ )  (1)(ii) (C) (3). 



1 4 .  M o d i f i c a t i o r i  o f  t h e  SOW o r  R e l a t e d  Work P l a n s .  

a .  If E P A  d e t e r m i n e s  t h a t  m o d i f i c a t i o n  t o  t h e  work 

f o r  t h e  S implo t  OU Area s p e c i f i c d  i n  t h e  SOW a n d / o r  i n  w o r k  p l a n s  

deve loped  ~ u r s u a n L  t o  t h e  SOW i s  n e c e s s a r y  t o  a c h i e v e  and 

ii1aintai.n t h e  Performm3nce S t a n d a r d s  o r  t o  c a r r y  o u t  and m a i ~ l t a i n  

t h e  e f f e c t i v e n e s s  nL t h e  remedy s e t  f o r t h  i n  i h e  ROD, k:f?A may 

r e q u i r e  t h a t  s1.1ch m o d i f i c a t i o n  be i n c o r p o r a t e d  i r i  Lhe SOW a n d / o r  

s u c h  work p l a t i s .  P rov ided ,  however,  t h a t  a m o d i f i c a t i o n  may o n l y  

be r e q u i r e d  pursuant .  t o  t h i s  Fa raq raph  t o  t h e  e x t e n t  t h a t  i t  i s  

c o n s i s t e n t  w i t h  t.he scope  of t h e  remedy s e l e c t e d  i n  t h e  ROD.  

b .  For t h e  p u r p o s e s  of  t h i s  Parayraph  1 4  and 

P a r a y r a p h s  48 a n d  49 o n l y ,  t h e  " s c o p e  of t h e  remedy s e l e c t e d  i n  

t h e  ROD" i s  l i m i t e d  t o  t h e  s p e c i f i c  a c t i o r l s  d e t a i l e d  f o r  t h e  

S implo t  OU Area i n  Sec t io r i  1 0 . 1 ,  e n t i t l e d  " S e l e c t e d  Remedy" of  

t h e  ROU, a s  f u r t h e r  d e t a i l e d  i n  S e c t j o n  111. D .  of Appendix B .  

c .  If S e t l l i n g  Defendant  o b j e c t s  t o  any m o d i f i c a t i o n  

d e t e r m i n c d  by EPA t o  be n e c e s s a r y  p u r s u a n t  t o  t h i s  Pa rag raph ,  i t  

may s e e k  d i s p u t e  r e s o l u t i o n  p u r s u a n t  t o  S e c t i o n  X I X  ( O i s p u t e  

R e s o l u t i o n ) ,  Pa rag raph  66 ( r e c o r d  r e v i c w ) .  The SOW a n d / o r  

r e l a t e d  work p l a n s  s h a l l  be m o d i f i e d  i n  acco rdance  w i t h  f i n a l  

r e s o l u r i o r l  of t h e  d i s p u t e .  

d .  S e t t l  i.nq Defendant  s h a l l  implement any work 

r e q u i r c d  by any r n o d i i i c a t i o n s  j n c o r p o r a t e d  i n  t h e  SOW a n d / o r  i n  

work p l a n s  dcvc loped  p u r s u a n l  t o  t h e  5 O W  i n  acco rdance  w i t h  t h i s  

P a r a g r a p h .  

e .  ~ o t h i n q  i n  t h i s  Pa rag raph  s h a l l  bc c o n s t r u e d  t o  

l i m i t  b ;PA ' s  i i u ~ h o r i t y  t o  r e q u i r e  pcrforrnance of  f u r t h e r  r e s p o n s e  

a c t i o n s  a s  o t h e r w i s e  p rov ided  i n  t h i s  Consent  Decree.  
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15. Settling Defendant acknowlcdges and agrees that nothing 


in this Consent Ilecree, the SOW, or the Remedial Design Reports 


or Rcmcdial Action Work plans constitutes 21 warrarlLy or 


representation oL any kind by Plaintiff t-hat compliance with the 


work requirements set forth in the SOW and Lhe Work Plans will 


achieve the Performance Standards. 


16. Shiuments of Wastc MaLcrial Out. of :;rate. 


a. Settling Deferidniit shall, seven days prior to any 


off-Sj.te shi-pment of Waste Material yenerated from the 


performance of the Work to an out.-of-state waste management 


facility, provide written notification to tho appropriate state 


envirunrncntal official in the receivinq facility's state and to 


the EPA Project Coordinator of such shipment of Waste Material. 


However, this notification requirement shall not apply to any 


off-Site ship~nentu whcri the Lotal volume of each such shipment 


will not exceed 10 cubic yards. 


b .  Settliny D~fcndanf shall include in the written 

not-ification the following information, wtlcrc available: (1) the 

name and location of t.he facility to which the Waste Mntcrial is 

to be shipped: (2) rhe type and quantity of the Waste Material to 

he shipped; (3) the expected schedule for the shipmer~t oL t h e  

Waste Material; and (4) the method of transportaLion. Settliny 

Defendant shall. notify the state in which the planned rccciviny 

1acilit.y is located nf lnajor changes in the shipment plan, such 

as a decision to ship the Wast-e Mat-eriaL to another faciliLy 

within the same stat-e, or to a facility in another 5t.at.e. 

c. The identity o f  the receiving facllity and state 

wil.1 bc determined by Settlinq Uefendanr following L h c  awilrd of 
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the contract for Remedial Action construction. Settling 


Defcndant shall provide :he information required by Paragraph 


1h.b. as soon as pract!cable after the informat-ion is identiiied 


and seven days beiorc the Waste Material is actually shipped. 


VII. REMEDY REVTEW 


17. Periodic Review. Set?-ling Defendant shall conduct. any 


studies and investigat.ions as requested by EPA in writing for the 


Simplot OU Area, in order to permit EPA to conduct reviews of 


whether the Remedial Action is prot-ective oi human health and the 


environment at least ovcry five years as required by Section 


12l(c) 01 CERCLA and any applicable regulations. 


18. EFA !;el.ect.inn of Further Response Actions. If EPA 

determines, d l  any time, that the Remedial Action is not 

protect-ive of human health and the environment, EPA may select 

further response actions fur the Site, includjnq the Simplut OU 

Area of the Sitc, in accordance with the requirements of CERCLA 

and the NCP. 

19. Ouuortunitv To Comment. Settliny Defendant and, if 

requircci by Sections 11.3 ( k ) (2) or 11.1 of CERCLA, the public, will 

be provided with an opportunity to cornmerit on any further 

response actions proposed by EFA as a result of t.he review 

conducted pursuant to Section 171  (c) of CERCLA a n d  to submit 

written comments for the record durinq t.he comment period. 

20. Settlina Ui;Lcriciarlt ' s Obliqati on 'I'o Perfom) Further 

Response Actions. if EPA selects Further response actions for 

the SimploL and/or rMC OU Areas, Settlinq Defendant shall 

undertake such further response actions t.o the extanl thaL Lhc 

rcupener conditions in Paragraph 81 ar i3ar;lyraph 82 (Uniteci 
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S t - a t e s '  r e s e r v a t i o n s  o f  l i a b i l i t y  b a s c d  on c o n d i t i o n s.~~nknown o r  

new i n f o r m a t i o n )  a r e  s a t i s f i e d .  S e t - t l i n q  Defendant may invoke  

t h e  p r o c e d u r e s  s c t  f o r t h  i n  S e c t i o n  X I X  (D i spure  R e s o l u t i o n )  t o  

d i s p u t e  (1) EPA's d e t e r m i n a t i o n  t h a t  t h e  r eopene r  c o n d i t i o n s  o f  

Pa rag raph  8 1  o r  Pa rag raph  82 o f  S e c t i o n  X X I  (Covenants  Not To Sue 

b y  P l a i n t i f f )  a r e  s a t i s f i e d ,  ( 2 )  EPA's d e t e r m i n a t i o r i  t h a t  t h e  

Kemedial A c t i o n  i s  n o t  p r o t e c t i v e  o f  humari h e a l t h  and t h e  

env i ronmen t ,  o r  ( 3 )  EPA's s e l e c t i o n  o f  t h e  f u r t h e r  r e s p o n s e  

a c t i o n s .  D i s p u t e s  p e r t - a i n i n g  t o  whe the r  t h e  Remedial Act-ion i s  

p r o t e c t i v e  o r  t o  EFA's s e l e c t i o n  o f  f u r t h e r  r c s p o n s e  a c t i o n s  

s h a l l  be  r e s o l v e d  p u r s u a n t  t o  Pa rag raph  66 ( r e c o r d  r e v i e w ) .  

21. Submiss ions  o f  P l a n s .  I f  S c t t l i r i g  Defendant  i s  

r e q u i r e d  t o  pe r fo rm f u r t h e r  r c s p o n s e  a c t i o n s  p u r s u a n t  t o  

Pa rag raph  20,  i t  s h a l l  submit  a p l a n  f o r  such work t o  EPA f o r  

a p p r o v a l  i n  a c c o r d a n c e  w i t h  Lkc p r o c e d u r e s  s e t  f o r t h  i n  

S e c t i o n  V I  (Pe r fo rmance  of  t h e  Work b y  S e c t l i n g  Defendant )  and 

s h a l l  implement t h c  p l a n  approved  b y  EPA i n  accordance w i t h  t h e  

p r o v i s i o n s  of  t h i s  Uecree.  

V I I I .  OUALTTY ASSURANCE. SAMPLING, A N D  DATA A N A L Y S I S  

22.  S e L t l i n g  Defendant  s h a l l  use q u a l i t y  a s s u r a n c e ,  q u a l i t y  

c o n t r o l ,  arid c h a i n  of  c u s t o d y  p r o c e d u r e s  f o r  a l i  samples  i n  

a c c o r d a n c e  w i t h  "KPA Requirements  f o r  Q u a l i t y  Assurance  P r o j e c t  

P l a n s  f o r  Erivir-onmental Data O p e r a t i o n , "  ( E P A  QA/R5; " P r e p a r i n g  

P e r f e c t  P r o j c c t  P l a n s , "  ) ( E P A  /600/9-nn/on7)  , and subscqucn t  

amendments t o  s u c h  y u i d c l i n e s  upon n o t i f j c a t i o n  by  EPA t o  

S c L t l i n g  ~ e f e n d a n f s  of  such amendmerit. Amended g u i d e l i n e s  s h a l l  

a p p l y  o n l y  t o  p r v c c d u r c s  conduc:t.ed a f t e r  such  n o t i f i c a l i o n .  

p r i o r  t o  t h e  commencemcnt o f  any monit.or3.nq p r o j e c t  1.1nder Lhis  
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3onsent Decree, Settliriy Ceiendant shall subnit a Quality 


4ssurance Project Plan ("QAFF") to EFA for apprnval. that is 


2onsistent with the SOW, the NCF and applicable guidance 


~loc~~ments.
I1 relevant to the proceedinq, the Parties agree LhaL 

validated samplinq data qeneratcd in accordance with the OAP13(s) 

and reviewed and approved hy EPA shall be ari~nissible as evidence, 

riithout. objecti.on, in any proceeding under this Decree. Settling 

Defendant shall ensure Lkat EFA personnel and its authorized 

representatives are illluwed access at reasonable t-imes to all 

laboratories utilized by SeLtling Defendant in implementinq this 

Zonsent Decree. Set-tlinq UefendariC shall ensure that such 

laboratories shall analyze all samples submitted by GPA pursuant. 

to khe QAFP for quality assurance monitoring. Settling Defendant 

shall ensure that the laboratories it utilizes for the analysis 

of samples taken pursuant to this Decrcc perform all analyses 

according to accepted EFA methods. Accepted EPA methods consist 

of those methods which are documented in the "CoritracL Lab 

Program Statement. of Work f o r  lnorqanic Analysis" and t h e  

"Corilract Lab Frogram Statement. of Work for Orqanic Analysis," 

dated February 1988, arid any amendments made thereto during the 

course of the implementation of this Decrce. Settling Defendant 

shall ensure Lhat all laboratories it uses for analysis of 

sarnplcs taken pursuai~ to this Consent Decree participate in an 

EPA or EPA-equivalent QA/QC program. SeLtlinq Defenrlant shal.1 

ensure that ,311 tield methodoloyies uLilized in collecting 

samples lor subse4ucnl analysis pursuant to this Decree will. be 

conducted in acccsriY;~nce with ttic proceidures ;er forrh i.n the QAFP 

approved by EFA. 
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2 3 .  Upon request . ,  S e t t l i n g  Defendant  s h a l l  a l l o w  s p l i t  o r  

i u i ~ l i c a t c  s amples  t o  be t aken  by b:lJA o r  i t s  au tho r i . zed  

r e p r e s e n t a t i v e s .  ! ;ett . l inq Dcicndant  : sha l l  n o t i F y  EPA riot l e s s  

.han 28 d a y s  i n  advance  of  any  sample c o l l e c t i o n  a c t i v i t y  u n l e s s  

s h o r t e r  n o l i c e  i s  a g r e e d  t o  by EPA.  E P A  s h a l l  have  Lhe r i g h t  t o  

Lake any a d d i t i o n a l  samples  t h a t  EFA deems n e c e s s a r y .  Upon 

x q u e s t ,  E F A  s h a l l  a l l o w  S e t t l i n g  UefendariL t o  t a k e  sp1i . t  o r  

i u p l i c a t e  s amples  of  any samples  i t .  t a k e s  a s  p a r t  of t h e  

? l a i n t i f f ' s  o v e r s i g h t  of t h e  S e t t l i n q  D e f e n d a n t ' s  imp lemen ta t ion  

~f t h e  Work. 

2 4 .  S e t t l i , n q  ilefendaril s h a l l  subrni.t four c o p i c s  o f  t h e  

r e s u l t s  t o  EFA o f  a l l .  s ampl ing  a n d / o r  t e s t s  o r  o t h e r  d a t a  

3 b t a i n e d  o r  g e n e r a t e d  by o r  on b e h a l f  of S e t t l i n g  Defendant  w i t h  

r e s p e c t  t o  t h e  S i t e  a n d / o r  t h e  implement-at ion of  t h i s  Consent  

J e c r e e  u n l e s s  EPA a g r e e s  o t h e r w i s e .  

2 5 .  N o t w i t h s t a n d i n q  any p r o v i s i o n  of t h i s  Consent  Decree,  

:he Un i t ed  S L a t e s  he reby  r e t - a i n s  a l l  of i t s  in fo rma t - ion  g a t h e r i n g  

3nd i - n s p e c t i o n  a u t h o r i t i e s  and r i g h t s ,  i n c l u d i n g  en fo rcemen t  

3 c t i o n s  r e l a t e d  t h e r e l o ,  under  (:E:HCLA, RCRA arid any o t h e r  

3 p p l i c a b l e  s t a t u t e s  o r  r e g u l a t i o n s .  

I X .  ACCESS AND LNS'TITUTIONAL CONTROLS 

26. Cormncnciny upon t h e  d a t e  o f  l o d y i n y  of  t h i s  Consent. 

I e c r e e ,  S e t t l i n g  Dcicndant  a g r e e s  t o  p r o v i d e  t h c  Uni ted  ! j t a t e s ,  

2nd i t s  r e p r e s e n t - a t i v e s ,  i n c i u d i n g  EFA .3ncl i t s  c o n t r a c t o r s ,  

i c c e s s  a t  a l l  r e a s o n a b l e  Limes t o  t h e  S i t e  and any oLher p r o p e r t y  

.o which a c c e s s  i 6  r e q u i r e d  i o r  t h e  imp lemen ta t ion  of  t h i s  

:onsent Decree ,  t:o Ltic exLent  a c c e s s  t o  such  p r o p e r t y  i s  

: o n t r o l l e d  by S e t t l i n g  Defendant ,  f o r  t h e  p u r p o s e s  of c o n d u c t i n g  
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any activity related to this Conse11L Decree incl~~ding, 
but not 


limited to: 


A. MoniLoriilg the Work; 


H. Verifying any data or inforrnaLion subrnittcd to the 


United States or tkc State; 


C .  Conductiny investigations relating to 

contamination at or near thc Site; 

D. Obtaining samples; 


E. Assessing the need for, planning, or implementing 


additional response actions at. or near tkte Sitc; 


k'. Inspecting and copying records, upcrating logs, 


contracts, or ot-her documents maintained or qenerated by Settlirly 


Defendant or its agents, consistent. with Section XXIV; 


C .  Assessj.ng Settlinq Defendant's compliance with 

this Consent Decree; 

H. .tmplementiny the Work pursuant to the conditions 


set forth in Paragraph 8.5 of this Consent Decree; 


I. Determining whether the property is being used in 

LI rnaririer that is prohibited by this CorisenL Decree or related 

ayracmcnts, rest.rict.ions or easements; 

J. Followinq delisting, tho access granted by this 


Paragraph shall be limited to the performance by EPA of five year 


reviews, pursuant. to Sect-ion 121 (c) oi CERCLA; 


K. Corrm>enr:.ing upon the date of lodging (31 Lhis 


Consent Decree, and :Inti1 EPA certifies that the Pertormance 


Standards for grohnd water have been met., Set-tling Defendant 


agrees not to use Sire properLy for which Land use restrictions 


are required by t.he Remedial Action to proLcct, the public health 
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jr Lhe envi ronment  d u r i r ~ g  o r  a f t e r  irnplementati .on o f  t h e  Rerncdial 

j c t i o n ,  i r l  v i o l a t i o n  nf  any of  t h e  f o l l o w i n g  r c s C r i c t i o n s :  

1.. ALfccted ground waLer u n d e r l y i n g  t .he p r o p e r t y  

; h a l l  n o t  bc consumed. Any changes  j n  e x t r a c t i o n  of  a f f e c t e d  

j roundwater  s h a l l  r e q u i r e  2 1  day advance  n o t i c e  and a p p r o v a l  by 

:PA b e f o r e  i m p l e m e n t a t i o n .  However, i n  t h e  e v e n t  of  an emerqency 

in  which t h e  d e l a y  c a u s e d  by t h i s  r e q u i r e m e n t  would s i g n i f i c a n t l , . y  

impa i r  p l a n t  o p e r a t i o n s  o r  p u b l i c  h e a l t h  and s a f e t y ,  S c t t l i n g  

I e f e n d a n t  need  o n l y  p r o v i d e  no t - i ce  w i t h i n  2 4  horirs a f t e r  

i n s t a l l a t i o n .  Wi th in  30 days  a f f e r  any  emergency i n s t a l l a t i o n ,  

j e t t l j n g  Defendant  s h a l l  p r o v i d e  EPA wiLh a n  a n a l y s i s  of  t h e  now 

i n s t a l l a t i o n ' s  p o t - e n t i a l  i m p a c t s  on t h e  groundwater  m o n i t o r i n q  

network and  Che S i t e  remedy, i f  any .  The r e q u i r e m e n t s  of t h i s  

Subparagraph  Z G ( K ) ( i ) .  s h a l l  n o t  a p p l y  a f t e r  t h e  Performance 

S t a n d a r d s  f o r  qround wa te r  a r e  a c h i e v e d ;  

i i .  No use  o r  a c t i v i t y  on p r o p e r t y  owned b y  

S e t t l i n y  Deiendant  s h a l l  be p e r m i t t e d  t h a t  w i l l  d i s t u r b  any of  

t h e  r e m c d i a l  measu res  t h a t  w i l l  be implemented p u r s u a n t  iro t h i s  

Consent  Decree;  and 

L .  I f  S e t t l i n g  Delendant  s e e k s  t o  u n d e r t a k e  any  

r e s t r i c ~ e duse  o r  a c t - i v i t y  on S iLe  p r o p e r t y ,  i t  may f i l e  a 

p e t i t i o n  w i t h  EPA s e t t i n q  f o r t h  t h c  n a t u r e  of  t h e  use  o r  

a c t i v i t y ,  thc r e a s o n  why t h e  u s e  o r  a c t i v i t y  i s  n e c e s s a r y ,  and 

any e x p e c t e d  impact  o f  t.he use  or a c t i v i t y  on t h e  remedy, t h c  

p u b l i c  h e a l t h ,  h11d t h e  env i ronmen t .  S e t t l i n y  Defendant  may 

u n d e r t a k e  t h c  r e s t r i c t e d  use  o r  a c t i v i t y  Only i f  EPA d e t e r m i n e s ,  

i n  iLs sole and unrev iewah le  r i i s c r e t i o r l ,  'lo a l l o w  such  u s e  O r  

a c t i v i t y  t o  be  i.mplemented p1.1rsuant t o  a11 approved p l a n .  
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2 7 .  a .  To t h e  e x t e n t  t h a t  the S i t e  o r  any o t h e r  p r o p e r t y  

f o r  which a c c e s s  o r  l a n d  use  r c s L r i c t i o n s  a r e  r e q ~ ~ i r e df o r  t h e  

imp lemen ta t ion  o f  t h j s  Consent  Decree i s  owned o r  c o n t r o l l e d  by 

p e r s o n s  o t h e r  t h a n  a S e t L l i n g  Defendant  i nc l . ud inq ,  b u t  n o t  

l i m i t e d  t o ,  s u c h  p r o p e r t y  d e s c r i b e d  i r ~Appcndix " A " ,  S e t t l i n g  

DefendanL s h a l l  u s e  b e s t  e f f o r t s  t o  s e c u r e  from suck  p e r s o n s  a n  

agreement  t o  p r o v i d e  Lhc Uni ted  S t a t e s  and t h e  S t a t e  and t h e i r  

r e p r e s e n t a t i v e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  EPA and i ts  

c o n t r a c t - o r s ,  a s  w e l l  a s  S e t t l i r l y  Defendan t :  ( i )  a c c e s s  t o  t.he 

p r o p e r t y  f o r  t h e  pu rpose  of c o n d u c t i n q  any  a c t i v i t y  r e l a t e d  t o  

t h i s  Consent  Decree i n c l u d i n g ,  b u t  n o t  l i r n i t c d  Lo, t h o s e  

a c t i v i t i e s  l i s t e d  i n  t h i s  Pa raq raph ,  and  (ii)Lhc r i y h t  t o  

e n f o r c e  t h e  l a n d  use  r e s t r i c t i o n s  r e q u i r e d  by t - h i s  Consent  Decree 

i n  t h e  manner set  f o r t h  i n  Appendix "C". For pu rposes  of  

s e c u r i n g  a c c e s s  pursuanL t o  t h i s  Subparag raph  " b e s t  e f f o r t s "  

i n c l u d e s  t h e  payment o f  r e a s o n a h l e  sums o f  money i n  c o n s i d e r a t i o n  

oL t h e  ag reemen t .  I f  any agreement. r e q u i r e d  hy  t h i s  Subparag raph  

i s  n o t  o b t a i n e d  w i t h i n  45 days  a f t e r  t h e  d a t e  of  l odq inq  of t h i s  

Consent  Decree ,  o r  w i t h i n  45 days  a i r c r  Lhc d a t e  EPA n o t j f i e s  

S e t t l i n g  Defendant  i n  w r i t i n g  t h a t  a d d i t i o n a l  agreements  beyond 

Lhose p r e v i o u s l y  s e c u r e d  a r e  n e c e s s a r y ,  Sett.1.inq Uefendant s h a l l  

p rompt ly  n o t i f y  t h e  [ Jn i t ed  S t a t e s  i n  w r i t i n g ,  and s h a l l  i n c l u d e  

i n  t h a t  ~ i o t i f i c d t i o r ia summary oi CIic s t e p s  S e t t l i n g  Defendant. 

h a s  t a k e n  t o  a t t e m p t  t o  o b t a i n  ?.he aq reemen t .  The Un i t ed  S t a t e s  

o r  t h e  S t a t e  may, a s  it  deems a p p r o p r i a t e ,  a s s i s t  S c t t l i n g  

Uefendant i n  o b t a h i n g  t h e s e  ag reemen t s .  

b .  To i h e  e x t e n t  t h a t  t h e  S i t c  o r  any o t h e r  p r o p e r t y  

f o r  which a c c e s s  or l a n d  asc r c s t r i c t i o r ~ s  .are r e q u i r e d  f o r  t.he 
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implerncntat ion o f  t h i s  Consent  Decree i s  owr~edo r  c o n t r o l l e d  by 

? e r s o n s  o t h e r  t t i an  a S e t t l i n q  13eiend;iriL i n c l u d i n g ,  b u t  n o t  

l i m i t e d  t o ,  t h e  p r o p e r t y  d e s c r i b e d  i n  Appendix " A " ,  S e t t l i n y  

I e fendan t  st la11 u s e  bes t .  e f f o r t s  t o  s e c u r e  from such  p e r s o n s  

agreements  t o  f i1 .e  t h e  easements desc r i . bed  below. For t h e  

3urposes  of  t h i s  Subparaq raph  " b e s t  e f f o r t s "  i n c l u d e s  t h e  payment 

3f r e a s o n a b l e  sums o f  money i n  c o n s i d e r a t i o n  of  t h e  f j l i , n g  of  

t h e s e  easemen t s  i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  s e t  f o r t h  i n  

Ippend ix  "A" .  S e t t l i r ~ y  Defendant  s h a l l ,  w i t t l i r l  90 days  a f t e r  

= n t r y  of t h i s  Consen t  Decree,  submi t  Lo t h e  f o l l o w i n g  f o r  EPA 

rev iew and a p p r o v a l :  

i.. A d r a f t  easement  s u b s t a n t i a l l y  i n  t h e  form 

a t t a c h e d  t o  t h i s  Consent  Decree a s  Appcndix "C" ,  t h a t .  g r a n t s  t o  

S e t t l i n g  Defendant  a n d  t k c i r  r e p r e s e n t a t i v e s ,  i nc l -ud iny  EPA and 

i t s  c o n t r a c t o r s :  ( A )  a r i g h t  of  a c c e s s ,  runn inq  w i t h  t h e  l a n d  f o r  

t h c  f u l l  d u r a t i o n  o f  t h e  applicable easement  p e r i o d ,  f o r  t h e  

purpose  of c o n d u c t i n g  any a c t i v i t y  r e l a t e d  t o  t h i s c o n s e n t  

Decree,  and (B) a r i g h t ,  runni.ng w i t h  t h e  l a n d  f o r  t h c  L u l l  

d u r a t i o n  of  t h e  a p p l i c a b l e  easement  p e r i o d ,  t o  e n f o r c e  t h e  l a n d  

u s e  r e s t r i c t i o n s  r e q u i r e d  by t h i s  Consent  Decree.  The easement  

s h a l l  be e n i o r c e a b l e  under  t h e  laws o f  Idaho ,  s h a l l  be  f r e e  and 

c l e a r  of  a l l  p r i o r  l i e n s  and encumbrances,  s h a l l  be a c c a p t a b l c  

under  t h e  A t t o r r ~ c y  Gcr l c r ;~ l ' s  T i t l e  R e q u l a t i o n s  prnmulya tcd  

p u r s u a n t  t o  4 0  1 J . S . C .  5 2.55, and any m o d i f i c a t i o n  t h e r e o f  by 

S e t t l i n q  0efend; int  and  any GrariLor must be  pre-approved  by EPA i n  

w r i t i n g ;  and 

i i .  A c u r r e n c  t i t l e  commitment. o r  r e p o r t  p r e p a r e d  

i n  acco rdance  w i t h  t h e  U.S. Department of J u s t i c e  S t a n d a r d s  f o r  
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Lhc P r e o a r a t i o r ~  oi T i t l e  Evidence  i.n T,and A ~ q u i s i t . i o n s  bv t h e  

[Init-ed S t a t e s  ( "  t t i c  S L ~ n d a r d s "  ) . 

c .  Wi th in  30 days a f t e r  EPA a p p r o v a l  and  acceptance 

of thc casemen t ,  S e t t l i n g  Oefendant. s h a l l  u p d a t e  t h e  t i t l e  s e a r c h  

and ,  i f  it i s  de termir led  t h a t  r iott i iny h a s  o c c u r r e d  s i r i ce  t h e  

e f f e c t i v e  d a t e  of  ?.he commitment o r  r e p o r t  t o  a f f e c t  t h e  t i t t l e  

a d v e r s e l y ,  f i l e  t h e  r2asemerit w i t h  t h c  R e c o r d e r ' s  O f f i c e  o r  

R e g i s t r y  o f  needs  o r  o t h e r  a p p r o p r i a t e  o f f i c e ,  o f  Bannock County, 

Idaho .  Wi th in  60  d a y s  of f i l i n g  che easement ,  S e t t l i n g  Defendant  

s h a l l  p r o v i d c  E P A  wiLh a L i L l c  i n s u r a n c e  p o l i c y  or oLtler L'irial 

t i t l e  e v i d e n c e  a c c e p t a b l e  unde r  t h e  S t a n d a r d s ,  and t h e  o r i g i n a l  

r e c o r d e d  casement  o r  a c e r t i f i e d  copy t h e r e o f  showiny t h e  c l e r k ' s  

r e c o r d i n g  s t amps .  I f  any easement  r e q u i r e d  by t h i s  Subparag raph  

i s  n o t  s u b m i t t e d  Lo EPA Lor r cv iew and a p p r o v a l  w i t h i n  90 days 

a f t e r  t.he d a t e  of  e n t r y  o f  t h i s  Consent  Decree,  S e t t l i n q  

Defendant. s h a l l  promprl y  n o t i f y  t h e  [ l n i t e d  S t a t e s  i n  w r i t i n g ,  and 

s h a l l  i n c l u d e  i n  t h a t  n o t i f i c a t i o n  a summary of  t h e  s t - e p s  

S e t t 1 . i n q  Defendant  h a s  t a k e n  t o  a t tempt .  t o  o b t a i n  such  easemen t s .  

I f  EFA n o t i f i e s  S e t t l i n g  Defendant  i n  w r i t i n g  t h a t  ~ d d i t i o n a l  

e a s e m e n t s ,  w i t h  r e s p e c t  t o  p r o p e r t y  t h a t  i s  rloL owrled o r  

c o n t r o l l e d  by S e L t l i n g  Defendant ,  a r e  r e q u i r e d  f o r  imp lemen ta t ion  

of  th i . s  Consent. Decree,  S e t t l i n g  DefendanL s h a l l  r e spond  by  

f o l l o w i n g  t h e  p r o c e r ~ ( > r e  o u t l i n e d  i i i  Chis  Subparagraph  a s  though 

t h e  p r o p e r t y  had beer-) idcr iCiLicd i r l  t h i s  Consent  Decree ,  e x c e p t  

t h a t  t h c  Lime r c q u i r o m e n t s  s h a l l  commence w i t h  t.he d a t e  nf 

r e c e i p t .  o f  t h e  w r l t t e n  noLicc ,  a s  opposed t.0 t h e  d a t e  of e n t r y  o f  

t h e  Consent  Uccree .  T r a n s i c r s  of  S implo t  OU p r o p e r t y  owned by 

S e t t l i n g  Uefendant  must i n c l u d e  a l l  u c c e s s  granLs  and a l l  
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r e s t r i c t i o n s  o r  1j .mi . ta t ions ( i r i : ; t . i t u t iona l  c o r l l r o l s )  a s  d e s c r i b e d  

i n  t h i s  Consent  Decree i n  t h c  t r a n s f e r e e ' s  deed  o r  such t r d r i s i c r s  

; h a l l  be v o i d  nr v o i d a b l e .  

2 8 .  N o t w i t h s t a n d i n y  any p r o v i s i o n  of  t h i s  Consent Decree ,  

:he Unit-ed S t a t e s  r e t a i n s  a l l  of  i t s  a c c e s s  a u t h o r i t i e s  and 

r i q h t s ,  i .nc ludinq  enforcement .  a u t h o r i t i e s  r e l a t e d  t h e r e t o ,  under  

:ERCLA, RCRA ?>rid any o t h c r  api.)lic;tblc s l a i u l u  o r  r e g u l a t i o n s .  

X .  K E P O R T I N G  KEOUIREMKNTS 

2 9 .  I n  a d d i t i o n  t o  any ~nt.her r e q u i r e m e n t  of  t h i s  Consent  

3 e c r e e ,  S e t t l i n g  Defendant  s h a l l  subtni t  tun c a p i e s  o f  w r i t t e n  

monthly p r o q r e s s  r e p o r t s  t o  EL'H t h a t :  ( a )  descl- i ,be t h e  a c t i o n s  

dh ich  have been t a k e n  toward a c h i e v i n g  compl iance  w i t h  t h i s  

:onsent Decree durir ly  tile p r c v i o u s  month; ( b j  i n c l u d e  a summary 

2f a l l  r e s u l t - s  of  sampli.nq and  t es t s  and a l l  o t h e r  d a t a  r e c e i v e d  

3r g e n e r a t e d  by S e t t l i n g  Defendarit o r  i t s  c o n t r a c t o r s  o r  a g e n t s  

i n  t.he p r e v i o u s  month; ( c j  i d e n t i f y  a l l  work p l a n s ,  p l a n s  and 

n t h e r  d e l i v e r a b l e s  r e q u i r e d  by  t h i s  Consent  Decree co lnple ted  and 

s u b m i t t e d  dur i r lg  t h e  p r e v i o u s  month; (d) d e s c r i b e  a l l  a c t i o n s ,  

i nc luc i iny ,  b u t  n o t  l i m i t e d  t o ,  d a t a  c o l l e c t i o n  and 

implemen ta t ion  of  work p l a n s ,  which a r c  s c h e d u l e d  Lor t h e  n e x t  

s i x  w e e k s  and  p r o v i d e  o t h c r  i r i fo rma t ion  r e l a t i n g  t o  t h e  p r o g r e s s  

of  c o n s t r i ~ c t i o n ,  incluciirly,  b u t  n o t  l i m i t - e d  t o ,  c r i t i c a l  p a t h  

d i ag rams ,  G a n t t  c h a r t s  a n d / o r  P e r t  c h a r t s  a s  a p p r o p r i a t e ;  ( e )  

i n c l u d e  i n f o r m a t i o n  r e q a r d i n q  p e r c e n t a g e  of c o m p l e t i o n ,  

urircso1vc.d dcl i iy: ;  e n c o u n t e r e d  o r  ,anticj .patec:  t ha t .  may a f f e c t  t h e  

Futur t .  schcciule  f o r  imp lemen ta t ion  of t h e  Work, .and a d e s c r i p t i o n  

of  e f L o r t s  made t&r n i t i q a t e  t h o s e  d e l a y s  or 31 - i t i c ipa t ed  d e l a y s ;  

( f )  i n c l u d e  an e x p l a n a t i o n  (of a n y  m o d i f i c a l i o n s  t o  t h e  work p l a n s  



ur o L t ~ e r  s c h e d u l e s  iha t .  S e t t l i n g  Defendant  h a s  proposed  t o  EPA o r  

t h a t  have been approved  by F,l'A; and ( g )  d e s c r i b e  a l l  a c t i v i t i e s  

u n d e r t a k e n  i r i  s u p p o r t  of t h e  Cornrnl~nity R e l a c i o n s  P lan  d u r i n g  t h e  

p r e v i o u s  month and t h o s e  t o  be  u n d e r t a k e n  i n  t h e  n e x t  s i x  weeks.  

S e t - t l i n y  Defendant  s h a l l  submi t  t h e s e  p r o g r e s s  r e p o r t s  t o  E P A  b y  

t t i c  t e n t h  day  o f  e v e r y  month f o l l o w i n q  t.he L o d y i ~ ~ g  t h i sof 

Consent  Decree u n t i l  EPA n o t i f i e s  t h e  S e t t l i  nq Defendant  p u r s u a n t  

t o  Pa rag raph  4Y.b of S e c t i o n  XIV ( C e r t i f i c a t i o n  of  C o m p l e t i o n ) .  

I f  r e q u e s t e d  by E P A ,  S e t t l i n g  Defendant  s h a l l  a l s o  p r o v i d e  

b r i e f i n g s  f o r  EPA t.o d i s c u s s  t h e  progress of t h e  Work. 

3 0 .  S e t t l i r i y  Defendant  s h a l l  n o t i f y  EPA oF any  chanqe i n  

t h e  s c h e d u l e  d e s c r i b e d  i n  t h e  m o ~ l t h l y  p r o g r e s s  r e p o r t  f o r  t h e  

pe r fo rmance  of  any a c t - i v i t y ,  i n c l u d i n q ,  b u t  n o t  l imi t .& t o ,  d a t a  

c o l l e c t i o n  and  implemen ta t ion  of work p l a n s ,  no l a t e r  t h a n  seven  

d a y s  p r i o r  t o  t h e  per formance  of  ?.he a c t i v i L y .  

31. Upon t h c  o c c u r r e n c e  of any e v e n t  d u r i n y  per formance  o f  

t.he Work t h a t  S e t t l i n y  Defendant  i s  r c q u i r e d  t o  r e p o r t  p u r s u a n t  

t o  S e c t i o n  1.03 of CERCLA o r  S e c t i o n  304 of  ?.he Emergency P lann inq  

and  Community Kight-Lo-know A c t  (EPCRA) , Set.t.l .inq f iefendant  s h a l l .  

w i t h i n  24 h o u r s  of  t h e  o n s e t  o f  s u c h  c v e n t  o r a l l y  n o t i t y  t h e  EPA 

P r o j e c t  C o o r d i n a t o r  o r  t h e  A l t e r n a t e  EPA P r o j e c t  C o o r d i n a t o r  ( i n  

t.he everit  o f  t h e  1.1navai1;tbil i t .y o f  t h e  EPA P r o j e c t  C o o r d i n a t o r ) ,  

o r ,  i n  t h e  e v e n t  t h a t  n e i t h e r  t h e  EPA P r o j e c t  C o o r d i n a r o r  o r  

A l t e rnaLe  EFA P r o j e c t  C o o r d i n a t o r  i s  a v a i l a b l e ,  t h e  F,mergency 

Response ZccLi01-I, Region 1 0 ,  I1.S. EPA. These r e p o r t i n g  

r e q u i r e m e n t s  a r c  i n  a d d i t i o n  t o  he r e p o r t i n g  r e q u i r e d  by CERCLA 

S e c t i o n  10.3 o r  E P ~ R AS e c t i o n  3 0 4 .  

3 2 .  W i t h i n  20 d a ~ so f  t h e  o n s e t  of  such  a n  c v e n t ,  S e t t - l i n q  
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betendant s h a l l  f u r n i s h  .j w r i t t e n  r e p o r t .  Lo F,PA, s i y r ~ e dby t h e  

i e t t l i r i q  Deiendant  ' s  P r o j e c t  Coordinator, s e t t i n g  i o r t h  t h e  

! v e n t s  which occurrec l  dnd ttie rrieasures t a k e n ,  and t o  be t a k e n ,  i r l  

. e s p o ~ ~ s ~ther-et .0.  Wi th in  30 d a y s  o f  t.he conc:lu:;ion o i  s u c h  an 

:ven t ,  SeLt l inc j  Defendant  s h a l l  submi t  a r -cpor t  s e t t j n g  f o r t h  a1.i 

l c t i o n s  t a k e n  i r l  r e s p o n s e  t h c r e t o .  

3 3 .  S e t t l i n g  I lefendant  s h a l l  submi t  3 c o p i e s  of a l l  p l a n s ,  

r e p o r t s ,  and  data  r e q u i r e d  by t h e  SOW, t h e  Remedial  Design 

I e p o r t s ,  t h e  icemedial. ~ctionWork P l a n s ,  o r  any ot.her approved  

2 l ans  t o  EI'A i n  a c c o r d a n c e  w i t h  t h e  s c h e d u l e s  se t .  f o r t h  i n  such  

31an5. S e t t l i n g  Uefendsni: s h a l l  s i m u l t a n e o u s l y  suhniit  1 copy uf 

311  such  p l a n s ,  r c p o r t s  and d a t a  t o  t h c  S t a t e .  

34.  A l l  r e p o r t s  and o t h c r  documenrs s u b m i t t e d  by S e t t l i n g  

Defendant. t o  EPA ( o t h e r  t h a n  month ly  p r o g r e s s  r e p o r t s  r e f e r r e d  t o  

above)  which p u r p o r t  t o  document S e t t l i n g  D e f e n d a n t ' s  compl iance  

w i t h  t-tiis Consent  Decree s h a l l  be  s i g n e d  by an auLhor i zed  

r e p r e s e n t a L i v e  o f  S e t t l i n g  Defendant .  

XI. EFA APPROVAL OF PLANS AND OTHER SUBMISSIONS 

35.  A f t e r  r ev iew of  any p l a n ,  r e p o r t  n r  o t h e r  i tern whjckl i s  

r e q u i r e d  t o  be s u b m i t t e d  f o r  a p p r o v a l  p u r s u a ~ i t  LC? t h i s  Consent. 

Decree,  EPA, s h a l l :  ( a )  approve  t h e  submiss ion  i n  whole o r  i n  

p a r t ;  (b) approve  t h e  submiss ion  upon s p e c i f i e d  coridi 'c ions;  (c) 

modify t h e  s u b m i s s i o n  t o  c u r e  t h e  d e f i r . i e n c i . e s ;  ( d ) d i s a p p r o v e  

t h e  submiss ion  i n  whole o r  i n  part., d i r e c t - i n q  tha t .  S e t t l i n g  

Defendant n ~ o d i f yt t ie  t ; ~ ~ b r n i . s s i u n ;o r  (c) any combir,aL.i.on o f  t h e  

above .  Howevi?r, EPA shall riot modify a submiss jon  wi,t t lout f i r s t  

p r o v i d i n g  ~ettlin; Defendant. a t  l . cas t  one n o t i c e  Of d e f i c i e n c y  

and an o p p o r t u n i t y  t o  c u r e  w i t h i n  seven  d a y s ,  e x c e p t  where t o  do 
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so would cause serious disruption in the work nr where previous 


submissions have been disapproved due to rnaterjal defects and t-he 


deficiencies in thc submission under consideration indicate a bad 


i;iiLh lack of effort to submit an acceptable cieliverable. 


36. 111 Lhe event. of approval, approval upon conditions, or 

modification by k:PA, pur5u;iriL to Paragraph 3 5  (a), (b) , or (c), 

Settling Defendant. shall proceed to take any action reyuired by 

the plan, report, or other item, as approved or modified by EPA 

subject only to its right to invoke the Dispute Resolution 

procedures set forth in Section XIX (Disp13t.e Resolution) with 

respect to the modifications or conditions made by EFA. If EFA 

modifies the submission to cure the dciiciencies pursuant to 

Paragraph 35(c) and the submission has a material defect, EPA 

retains its right to seek stipulated penalties, as provided in 

Section XX (Stipulated PcnalLiesj. 

37. a. Upon receip.t of a notice of disapproval pursuant to 

Paragraph 35(d), Sett-linq Defendant shall, within seven days or 

such lonyer Lime as specified by E F A  in such notice, correct the 

deficiencies and resubmit the pl.an, report., or other itern for 

approval. Any ~Lipulated penalties applicable to the submission, 

as provided in Section XX, shall accrue durinq the seven-day 

pcriod or oLherwise specified period but shall not be payable 

unless the resubmission is disapproved or modified due to a 

material defect as provided in Par3grm3phs 38 and 39. 

b. Notwittislaridirlg Lhe receipt o1 a norice of 


disapprovrli pursuant to Farayraph 35(d), Settling Defendant shall 

proceed, d L  the drrection of EFA, t o  take any acrion required by 

-
any nori-deficient portion of the submission. !.mplemenrationo f  



3ny non-deiicient portion of a submission shail. not. relieve 

Set-tlinq Defendant of any liability for stipulated penalties 

under Section XX (St-ipulaLed Penalties). 

3 8 .  If a rcsubrnitted plan, report or other item, or portiorl 

thereof, is disapproved by EFA, EPA may ayain require Settling 

Uefendnrit Lo correct t.he deficiencies, in acccrdance with the 

preceding Parnyraphs. EPA also retains the right to modify or 

develop Lhe plan, report or other item. Settling Defendant shall 

imp]-ement any such plori, report, or item as modified or developed 

by EPA, subject only to its right to invoke t.he procedures set 

forth in Sec:t.ion XlX (Dispute Rcsolutioni . 
39. I L  upon resubmission, a plan, report, or item i.s 

disapproved or modified by EPA due to a material defect, Settlinq 

Defendant shall be deemed to have failed to submit such plan, 

report, or item t-imely and adcyuately unless the Settling 

Deferidarit invokes the dispute resolution procedures set forth i,n 

Section XTX (Dispute Resolution) and EPA's action is overturned 

pursuant to that Section. The provisions of Section XIX (Dispute 

Resolution) and Scction XX (rjtipulated l?enalt.ies) shall govern 

the implementation oi the Work and accrual and payment of any 

stipulated penaltics during Dispute Hesol.uti,on. If EPA's 

disapproval or modification is upheld, stipulated penalties shall 

accrue for such violation from the date on which t.he initial 

submission was oriyinally required, as provided in f;ection XX. 

40. All plans, reports, and o t h c r  items requj red to he 

submitted to EPA i~nder this Consent Decree shall, upon approval 

or modificatjon by EPA, be eriforceable under this Consent Decree. 

In t.he event LPA approves or modi1ic.s a porticri o f  ,3 plan, 



r e p o r t ,  o r  o t h e r  i t e m  r e q u i r e d  t o  be s u b m i t t e d  t.o EPA under  t h i s  

yonsent  Decree ,  t h e  approved  o r  m o d i f i e d  p o r t i o n  s h a l l  be  

3 n f o r c e a b l v  uridcr t h i s  Consent  Uecrcc .  

X I I .  FROJECT C0C)HDINATORS 

4 1 .  W i t . t i i r i  2 0  days  of  t h e  lodg ing  of  t h i s  Consent. Decree,  

3 e t t l . i n q  DefendariL and EFA w i l l  n o t i f y  each  o t h e r ,  i n  w r i t i n y ,  of 

t h e  name, a d d r e s s  and t e l e p h o n e  number o f  t h e i r  r e s p e c t i v e  

d e s i g n a t e d  F r o j e c t .  C o o r d i n a t o r s  and A l t e r n a t e  P r o j e c t  

: . :oord ina tors .  I i  a F r o j e c t  C o o r d i n a t o r  o r  A l t e r n a t e  L'roject 

3 u o r d i n a t o r  i n i t i a l l y  des iynaLcd i s  changed ,  t.he i d c r i t i t y  of t h e  

s u c c e s s o r  w i l l  b e  g i v e n  t o  t h e  o t h e r  P a r l y  a t  l e a s t  f i v e  working 

days b e f o r e  t h e  chanycs  o c c u r ,  u n l e s s  i m p r a c t i c a b l e ,  but. i n  no 

s v e n t  l a t e r  t h a n  t.he a c t u a l  day t h e  chanqe  i s  made. S e t t l i n g  

D e f e n d a n t ' s  F r c j e c t  C o o r d i n a t o r  : ;hall  be  s u b j e c t  t o  d i s a p p r o v a l  

by EPA and  s h a l l  have t h e  t e c h n i c a l  c x p e r t i s e  s u f f i c i e n t  t o  

a d e q u a t e l y  o v e r s e e  a l l  a s p e c t s  o f  t h e  Work. S e t t l i n g  D e f e n d a n t ' s  

P r o j e c t  C o o r d i n a t o r  s h a l l  n u t  be a n  a t t o r n e y .  He o r  s h e  may 

a s s i y n  o t h e r  r e p r e s e n t a t i v e s ,  i n c l u d i n g  o t h e r  c o n t r a c t o r s ,  t o  

s e r v e  a s  a S i t e  r c p r c s e n t a t i v e  f o r  o v e r s i q t i t  o f  per formance  of  

d a i l y  o p e r a t i o n s  d u r i n g  r emed ia l  a c t i v i t i e s .  

4 2 .  P l a i n t i f f  may d e s i g n a t e  o t t i c r  r e p r e s e n t a t i v e s ,  

i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  E P A  a n d  S t a t e  cmployees,  and  

f e d e r a l  o r  S t a t e  c o n t r a c t o r s  and c o n s u l t a n t s ,  t o  o b s e r v e  and 

mon i to r  t h e  p r o g r e s s  of  a n y  a c t i v i L y  unde r t aken  p u r s ~ ~ a n t  t o  this 

Consent Dcc.rce. E P A '  s P ro jec t .  ( : n o r d i n a t o r  and A l t e r n a t e  P r o j e c t .  

C o o r d i n a t o r  s h a l l  have t h e  a u t h o r i t y  l a w f u l l y  v e s t c d  i n  a  

Remedial P r o j e c t  h a n a y c r  (RFM) and an On-!;cene Coord i r i a to r  (OSC)  

by Lkie N a L i r ~ n a l  Corit ingency P lan ,  4 C  (:. F . R .  P a r t  3 0 0 .  I n  
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-iddit.ion, EFA's Project. Coordinator or Alternate Ploject 


:oordinato~ ~ilall have authority, consisLcr~t hlith the National 


hntinyency Plarl, to halt any Work required by this Consent 


3ecree and to take any necessary response action when s/he 


determines that conditions at t.he Site constituLc an emergency 


ji.tuation or may present an irmcdiate threat. to p1.1bl.i~ 
healt-h or 

delfare or the environment due to relcase or Lhreatened release 

3 F  Waste Material. 

43. EPA's Project CoordinaLor and the Settling Defendant's 

ProjocL Coordiriator will meet in person or by teleconference, at 

a minirnurn, on a rr~onthly basis. 

XIII. ASSURANCE OF ABILITY TO COMPT.6TF: W O R K  

44. Wit-hin 30 days of entry of this Consent Decree, 


Settling Defendant shall establish and maintain financial 


security in thc amount of $4,409,723.50 in one or more of the 


following forms: 


(a) A surety bond yuaranteeiny periormance of the Work; 


(b) One or more irrevocable letters of credit equalinq 


the total estimated c:ost of the Work; 


(c) A t-rust fund; 


(d) A quarantee to perform the Work by one or more 


parent corporations or subsidiaries, or hy one or more unrelated 


~orporations that have a substantial business relationship with 


jettling Defendant.: and 


(e) A demonstration that. Settling Defendant satisfies 


Lhe requiremccls of 40 C.F.R. Part 264.143(f). 


45. If settling Defendant seeks Lo demonstrate the ability 


t.o complete the Work throuqh a guarantee by a t-hird party 
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? u r s u ; ~ n t  t o  Far-ayraph 4 4  ( d )  o f  this Consent  Decree,  S e t t l i . n g  

l o f e n d a n t  s h a l l  demonstraLc t h a t  t h e  q u a r a n t o r  s a t i s f i e s  Lhe 

r e q u i r e m e n t s  of  40 C . F . R .  P a r t  264.143(1). I f  S e t t l i n y  Defendant. 

s e e k s  t o  d e r n o n s t r a ~ c  t h e  abi1.i.t.y t o  co r r~p lc l e  :he Work by means of  

t h e  f i n a n c i a l  t e s t  o r  t h c  c o r p o r a t e  g u a r a n t e e  p u r s u a n t  t o  

Pa rag raph  4 4 ( d )  o r  ( e ) ,  i t  s h a l l  r e s u b m i t  sworn s t a t e m e n t s  

zorivcying t h e  in fo rma t io r i  r c q u i r e d  by 4 0  C . F . R .  P a r t  261.143(1) 

a n n u a l l y ,  on t h e  a n n i v e r s a r y  of  t h e  e f f e c t i v e  d a t e  of t h i s  

-,onsent  Decree.  T f  LPA d e t e r m i n e s  a t  any t i m e  t -ha t  t h e  f i n a n c i a l  

a s s u r a n c e s  p r o v i d e d  p u r s u a n t  t o  t h i s  Sec! t ion  a r e  i n a d e q u a t e ,  

S e t t - l i n q  Uefend;iri~ s h a l l ,  w i t h i n  30 d a y s  oi r e c e i p t  of  n o t i c e  o f  

EPA's d e t e r m i n a t i o n ,  o b t a i n  and p r e s e n t  t o  RPA f o r  a p p r o v a l  one 

of t h e  o t h e r  forms of f i n a n c i a l  a s s u r a n c e  l i s t e d  i n  P a r s y r a p h  4 4  

o f  t h i s  Consent  Decree .  S e t t l i n g  D e f e n d a n t ' s  i n a b i l i t y  t o  

demonst ra t i .  L i n a n c i a l  a b i 1 i t . y  t o  c o m p l c l e  t h e  Work s h a l l ,  n o t  

e x c u s e  pe r fo rmance  of  any a c t i v i t i e s  r e q u i r e d  under  t h i s  ConscnL 

I lecree .  

4 6 .  I f  ! ;e t , t l ing Defendarit c an  show t h a r  t h e  e s t i m a t e d  c o s t  

t o  comple te  t h e  r ema in ing  Work h a s  d i m i n i s h e d  below t h e  amount 

s e t  f o r t h  i n  Pa rag raph  4 4  above a f t e r  cnLry of  t h i s  Consent  

Decree,  S e t t l i n y  Defendant  may, on a n y  a n n i v e r s a r y  d a t e  of  e n t r y  

o f  t h i s  Consent. Decree ,  o r  a t  any o t h e r  t i m e  a g r e e d  t o  by t h e  

P a r t i e s ,  reduc:e t h e  amount. o f  t h e  f i n a r i c i a l  s e c u r i t y  p r o v i d e d  

u n d e r  t h i s  S e c t i o n  t o  t h e  e s t i m a t e d  c o s t  of  t i i t  r ema in ing  w o r k  t o  

be perforir .ed.  5'c.L t l i n g  Defendant  s h a l I. submi t  a p r o p o s a l  f o r  

s u c h  reduct - ion  t.o E P A ,  i n  a c c o r d a n c e  w i t h  t h e  r e q l ~ i r e m e n t s  of  

t h i s  S e c t i o n ,  arid 'may r educe  t h e  a m o ~ ~ n t  t h e  s e c u r i t y  o f  upon 

a p p r o v a l  by  E P A .  I n  t h e  event.  o f  a d i s p u t e ,  S e t t l i r i y  Defendarit 



may reduce thc amount of the security in accordance with the 

final administrative or judicial decision resolving the dispute. 

47. Settling Defendant may change the form of financjal 


assurance provided 1.1nder this Scctiori at any time, upon notice to 


2,urance
and approval by EPA, provided that. the new form of am-


meets the requirements ok this Section. 1n the event of a 


dispute, Settlling Ilefendant may change the form of thc Linancial 


assurance only in accordance with thc final administrative or 


judicial decision resolvinq t.he dispute. 


XIV. CERTIFIC?ATION OF (:OML'l,t:'l'LON 

48. Completion OF the Remedial Action. 

a. Within YO days after SeLtliny DeIendant concludes 


that. the Remedial Action has been fully performed and the 


Ferformance Standards have been attained for the Simplot OU Area, 


Settling Defendant shall schedule and conduct a pre-certification 


inspectjon to be att-ended by Settling Defendant, and EPA and the 


State at its uption. IT, after the pre-certification inspection, 


Settling Defendant st.i.11 believes the Kemedial Action has been 


fully performed and the Ferfocmance St-andards have been attained, 


it shall submit a written report. requesting certification to EPA 


for approval, with a copy to the State, pursuant. t.o Section XI 


(EPA Approval of Plans and Other Submissions) within 30 days of 

the inspection. In the report, a registered professional 

erigineer and ScLLliny Dciendant's Frojeck Coordinator shall state 

that the Remedial Action t1~1sbeer! ::uropleted in Lull satisfaction 

of the reql.lirements nf this Consent Decree. 'The writtan report 

shall include ds-built drawings siyncd and stanipcd by a 

profession~~lenyir~ecr. Ttic rcpor L shall conLain the fol lowiny 
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statcment., signed by d responsible corporaLc official of Settling 

Defendant or Settling Defendant's Project Coordi,nator: 

"To the best. of my knowledge, after Chorouyh 
investigation, I cert-ify Lkat the information conLained 
in or accompanyiny this submissiori is true, accurate 
arid complete. I am aware Chat there are significarii 
penalties ior submittiny false information, incl~~dinq 
the possibiliiy of fine and imprisonment for knowing 
violations ." 

Tf, after corr~pletion of the pre-certification inspection and 

receipt and review oi Lhc written report, EPA determines that. the 

Remedial. Action or any portion t-hereof has not been compl.eted in 

accordance wlth this Consent Decree nr Lhdt the Performance 

SLandards have not been dchieved at t.he Simplot OW, EPA will 

notiiy Settling Defendant in writing of the activitics that must 

be undert-aken by Settling Defendant pursuant to this Consent 

Decree to complete the Remedial Action and achieve the 

Performance Standards for the Simplot OU Area. Provided, 

however, that EPA may only require Settling Defendant to perform 

such activities pursuant. to t-his Parnyraph Lo the extent that 

such activities are consistent with the "scope of the remedy 

selected iri Lhe ROD," as that term is defined in Paragraph l4.b. 

EPA will set Lorth in the not-ice a schcdule Lor performance of 

such activities consisLent with the Consent Decree and the SOW or 

require Settling DefendanL to submi-t a schedule to EPA for 

approval pursuant to Section XI (EPA Approval of Plans and Other 

:iubmissions). Settliricj Defendant, shall perform 311 actjvities 

described in the noticc in accordance with t.he spcciiications and 

schedules established pursuanL Co this Paragraph, subject to its 

riyht to invoke ~ h e  dispute resolution procedures set forth in 

Section XIX (Uispuce Rcsolut ion) . 



b. Ii EPA concludes, based on Lhe initial or any 


;ubsequent report requesting Certification of Completion arid 


3ftcr a reasonable opp~rtur~ity for review arid coINnenL by thc 


;t.ate, that the Remedial Action has been performed in accordance 


dith this Consent Decree and LhaL the Performanc:e Standards have 


2een achieved, EPA will so certify in writing to Sett.1-ing 


Jefendant. This ccrLiLication shal.1 constiLuCc thc Certification 


2f Co~npleCion of the Rernedlal Act-ion for purposes of this Consent 


Jecree, incl.i.~di.nq, but not 1i1niLcd to, Section XXI (Covenants NoL 


to Sue by Flainti.ff). I:ertific;~tion of Completi.on of the 


Remedial Action shall not. affect Settling nefendant's obliqations 


under this Consent Decree. 


19. Co~o~letion
of the Work. 


a. Within 90 days after Settling Defendant concludes 

Lhat all phases of the Work (including 0 & M), have been fully 

periormcd, Settling Defendant shall schedule and conduct a pre-

certjficat-ion inspection Lo be attended by Settling Defendant, 

E P A  and the State at iLs option. If, after the pre-certirication 

inspection, Settling Ueiendant still believes that the Work tias 

been fully performed, Settling Defendant shall submit a writtcn 

report by a reqistered professional engineer statinq that the 

Work has been completed in full satisfaction of the requirements 

of t.hls Consent Decree. Thc report shall contain the following 

statement, siqned by a resporisiblc corporate official of Settling 

Defendant. or t.he Setrlinq Defendant's Project Coordinator: 

"To the best. of my knowledqe, after thorouyh 
invcsligatio~,I certify that. the information contained 
in or accuirlpar~yinq this submission is true, accurate 
and complete. I: am aware that there are siynificant. 
penal. ties for suhmitting false information, inc:l udinq 
the possibility of fine and imprisonment for knowing 



viol~~tiuns
." 

I f ,  aft-er review of tkic written report, EPA determirles that a n y  

?ortion oi ?he Wor-k has not been completed in accordance with 

t.his Consent. Decree, EPA will notify Sett-ling Defendant in 

dritinq of the activities that. must be undertaken by I;ettljnq 

Defendant pursuant to this Consent. Decree t.o c:ompleLe the Work. 

Frovided, however, Lhat EPA may only require Settlinq Defendant 

to perform such activities pursuant Lo this Paragraph to the 

2xtent that such activities are consistent with the "scope of the 

remedy selected in the ROO," as t.hat term is dciined in Paragraph 

14.b. EFA will set tortti in the notice a schedule for 

performance oT such activities consist-ent with the Consent Decree 

and the SOW or require the Settling Defendant to submit a 

schedule to EPA for approval pursuant to Section XI (EPA Approval 

of Plans and Other Submissions). Settljng l'lefendant shall 

perform all activities described in the notice in accordance with 

t.he specifications and schedules established therein, subject to 

it.s right to invoke t h c  dispute resolution procedures set forth 

in Section XIX (Dispute Rcuolution). 

b. 1.f F:PA concludes, hased on any recluest for 

:.:ertification of Completion by Sottlirig Defe~ldant that. the Work 

has been performed in accordance with this Consent Decree, EPA 

will so notify the Settling Defendant in writing. 

XV. EMERGENCY RESPONSE 


50. In the cvent of any action or occurrence in connection 


with t.he performance of the Work which causes or threatens a 


release of Waste at-erial from the Site that constitutcv an 


emergency situation or nay present an immediate thrcdL to [~ublic 
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health or welfare or the environment, Settl,.i.nq llefendant shall, 

subject ro Faraqraph 51, i~nnlcdiately take all apprnpciat-e action 

to prevent, abate, or minimize such release or LhrcaL o f  release, 

and .-.hall immediately notify the EFP.' s Project. Coordinator, or, 

if Lhe Froject Coordi-nator is unavailable, EPA's Alternate 

Project Coordinator. If neither of these persons is available, 

the Settling Defendant shall noLiFy the EPA Emergency Response 

Unit, Region 10. Settliny defend an^ shall take such actions in 

consultation with EPA's Project Coordinator or other available 

authorized EFA officer and in accordance wiLh all applicable 

provisions oi Lhe Health and Safety Plans, the Contingcncy Plans, 

and any other applicable plans or documents developed pursuant to 

the !;OW. If Settling Deferidant fails to take approprjate 

response action as required by this Section, and EPA takes such 

action instead, Settling Defendant shall reimburse EPA for all 

costs of the response action not. inconsistent. with the NCP 

pursuant to Section XVl (Reimbursement of Response Costs). 

51. Nothinq in the preccdiny Parayraph or in this Consent. 

Decree shall be deemed to limit any authority of the United 

States (a) to take a11 appropriate action to protect human health 

and the environment or to prevent, abate, respond to, or minimize 

an actual or threatcried release of Waste Material on, at, or from 

the Site, or (b) t.o direct or order such action, or seek an order 

irom t,he Court., to protect human health and t.he environmcnt or to 

prcvcnt, ahate, resporid to, or minimi7.e a n  actl.ia1 rir threatened 

release of Was:e Mater'ial on, at, or from the Site, subject. to 

Sec~ionXXI (~ovei;antsNot to Sue by Flaintiff). 
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X V L .  REIMBURSEMENT OF RESPONSE COSTS 


5 2 .  Wi t -h in  30 d a y s  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  C o n s e n t  

Decree, S e t t l ~ n y  D e f e n a a n t  s h a l l  p a y  t h e  sum ui $ 9 0 , 4 3 6 . 9 0  t o  t h e  

EPA H a z a r d o u s  S u b s t a n c e  S u p e r f u n d  i n  r e i m b u r s e m e n t  s f  P a s t  

R e s p o n s e  C o s t s ,  by  FedWire E l e c t r o n i c  Furlcis T r a n s f e r  ("EFT" o r  

wire t r a n s f e r )  t o  t h e  U.S. D e p a r t m e n t  o f  J u s t i c e  a c c o u n t  i n  

a c c o r d a n c e  w i t h  c u r r e n t  c l e c t r o n i c  f u n d s  t r a n s f e r  p r o c e d u r e s ,  

referencing t h e  U.S.A.O. f i l e  riurrtbcr p r o v i d e d  b y  t h e  U n i t e d  

S t a t e s ,  Lhc EFA Region  a n d  S i t e / S p i l L  I D  #10D2 and  D O J  c a s e  

number 90-.I-1-889/2.  Payment s h a l l  be made i n  a c c o r d a n c e  w i t h  

i n s t r u c t i o n s  p r o v i d e d  t o  S e t t l i n g  Defendan t .  b y  t h e  F i n a n c i a l  

L i t i g a t i o n  U n i t  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  O f f i c e  f o r  t h e  

D i s t r i c t  of  I d a h o  f o l l o w i n g  l o d g i n g  o f  t h e  C o n s e n t  Decree. Any 

paymenLs r e c e i v e d  b y  t h e  D e p a r t m e n t  of J u s L i c c  a f t e r  4 :00  P.M. 

( E a s t e r n  T ime)  w i l l  be c r o d i t e d  o n  t h e  n e x t  b u s i n e s s  d a y .  

S e t t l i n g  D e f e n d a n t  s h a l l  s e n d  n o t i c e  t h a t  s u c k  payment  h a s  b e e n  

made t o  t h e  U n i t e d  S t a t c s  a s  s p e c i f i e d  i n  S e c t i o n  X X V I  ( N o t i c e s  

a n d  S u b m i s s i o n s )  a n d  t o :  

J o s e p h  P e n w e l l  
k ' inance  S e c t i o n  
U.S. GPA R e g i o n  X ,  OMP-143 
1 2 0 0  S i x t h  Avenue 
S e a t t l e ,  W a s h i n g t o n  9 9 1 0 1  

53. s e t t l i n q  Uefendar i t  s i i a l l  r c i ~ r t b u r s e  t h e  EPA H a z a r d o u s  

S u b s t a n c e  S u p e r f u n d  f o r  a1.l F u t u r e  R e s p o n s e  C o s t s  f o r  t h e  S i m p l o t  

OU and  o n c - h a l f  o f  a l l  I n t e r i m  R e s p o n s e  C o s t s  f o r  t h e  S i t e  

j n c u r r e d  by  t h e  U n i t e d  S t a L c s ,  s u b j e c t  t o  k'aragraph 5 4 .  The  

U n i t e d  S t a t e s  will s e n d  S e t t l i n g  D e f e n d a n t  a h i l l  r e q u i r i n y  

pdyment t h a t .  i n c l u d e s  a !;17(7re~c o s t  Sllmrnary, which  i n c l u d e s  



d i r e c t  and i n d i r e c t  c o s t s  i n c u r r e d  b y  EPA and i t s  c o n t r a c t o r s .  

S e t t l i n y  Dc iendan t  s h a i l  make a l l  paymeIiLs w i t h i n  30  days  a f t e r  

S c L t l i n g  1 ) e f e n d a n t ' s  r e c e i p t  of each  b ' l .1  requi r i r - ig  payment,  

e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  Pa rag raph  5 4 .  S e t t l i n g  Defendant  

s h a l l  make a l l  payments  r e q u i r e d  by  t - h l s  Pdragraph i n  t h e  form of  

a c e r t i f i e d  o r  c a s h i e r ' s  check  o r  c h e c k s  made p a y a b l e  t o  " E P A  

Hazardous S u b s t a n c e  Superfund" and r e f e r e n c i n g  t h e  EPA Region and 

S i t . e / S p i l l  I D  810112, t h e  D O J  c a s e  number 90-7-1 -R89/2 ,  and t h e  

name and a d d r e s s  o i  Lhe p a r t y  maklny payment.  S e t t l i n g  Defendant  

s h a l l  send  t h e  c h e c k ( s )  Lo:  

Mel lnn  Bank 
U.S. EFA Region 1 0  
ATTN: Super fund  Accoun t jng  
P.O. Box 3 6 0 9 0 3 M  
P i t t s b u r g h ,  P e n n s y l v a n i a  15251 

and s h a l l  s e n d  c o p i e s  of t h e  c h e c k j s )  Lo t h e  Un i t ed  S t a t e s  a s  

s p e c i f i e d  i n  S e c t i o n  X X V I  ( N o t i c e s  a n d  S u h n i s s i o n s )  and  t o  Joscph  

Penwell  at t h e  a d d r e s s  s p e c i i i c d  i n  t h e  p r e c e d i n y  P a r a g r a p h .  

5 4 .  S e t t l i n g  Defendant  may c o n t e s t  payment of  any F u t u r e  

Response C o s t s  u n d e r  Paragraph  53 i f  i t  dchermines  t h a t  t h e  

[ Jn i t ed  S t a t e s  h a s  made an a c c o u n i i n g  e r r o r  or  i f  i t  a l l e g e s  t h a t  

3 c o s t  i t c m  t h a t  i s  i n c l u d e d  r e p r e s e n t s  cos t - s  f o r  r e s p o n s e  

a c t i o n s  t h a t  a r e  i n c o n s i s t e n t  w i t h  t h e  N C F .  Such o b j e c t i o n  

s h a l l  be  made i n  w r i t i n g  w i t h i n  3 0  d a y s  of r e c e i p t  o f  t h e  b i l l  

and musL b e  s e n t  t o  t h e  Uni ted  S t a t e s  pursuant .  t o  S e c t i o n  XXVT 

( N o r i c e s  and Submissions) . .Any such  o t ~ j c c t i o n  s h a l l  s p e c i f i c a l l y  

i d e n t - i f y  t h e  co r i t c sced  F u t u r e  Response CosLs and t h e  h a s i s  Lor 

5 b j e c t i o n .  in thh event of an objection, S e t t l i n g  Defendant 

s h a l j  w i t h i n  t h e  30 uay p e r i o d  pay a l l  u n c o n t c s ~ e d  Fu tu re  

Response C o s t s  t o  t h e  l i n i t ed  S t a t e s  i n  t h e  manner d e s c r i b e d  i n  
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Paraqrapti 53. Simultaneously, Settling DeiendanL shall establish 

an int-erest-bearing escrow account- in a federally-iiisurcd bank 

du1.y chartered in the State of Idaho and remit to that escrow 

account iunds eql.li.valent to the amount of thc contested Future 

Response Costs. Sattling Defendant shall send to the United 

States, as provided in Section XXVT (Notices and Submissions), a 

copy of the transmitt-a1 letter and check payiny the uncontested 

Future Response Cost-s, and a copy of the correspondence that. 

establishes and funds t.he escrow account., includirly, but not 

limited to, irliormation containiny the identity of the bank and 

bank account under which the escrow account is established as 

well as a bank statement showing the initial balance of the 

escrow account. Simultaneously with establishment of the escrow 

accounL, Settling Defendant shall initiate t.he Dispute Resolution 

procedures in Section XIX (Dispute Resolution). If the United 

States prevails in the dispute, within five days of the 

resolution of Lhe dispute, Settling DeLcndant shall pay the sums 

due (with accrued interesl) to the United States in the manner 

described in Paragraph 53. If Settling Defendant prcvails 

concerning any aspect of the contested costs, Settling Defendant 

shall pay that portion of thc costs (plus associated accrued 

interest) for which it did not prevai,l t.o the United States in 

the manner descrihed in Paragraph 53: Settlinq Uefendant shall be 

disbursed any balance of the escrow account.. The dispute 

resolution procedures set forth in this Paragraph in conjunction 

with the prucedur6s set forth in Sectjon XIX (Dispute Resolution) 

sh~3ll he the excl.usive mechanisms Lor resolving disputes 

regarding Set-tliny Dufendant's clbliqation to reimburse the OniLcd 
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Stat-es for its Future Response Costs. 


55. If the payments rcquircd by Paragraph 52 are not made 


within 30 days after Lhe effective date of this Consent Decrce or 


t.he payments required by Paragraph 53 are not made within 30 days 


after Settling Defendant's receipt oi the bill, Settling 


Defendant shall pay Interest on the unpaid balance. The Interest 


to be paid on Past Rusponse Costs under this Paragraph shall 


begin to accrue 30 days after the effective date of this Consent 


Decree. The lnterest on Fulurc Rcsponse Costs shall begin to 


accrue on t.he date of the bill. Thc Interest shall accrue 


through the date of Set-tliny Defendarit's payment. Payments of 


Intercst made under this Paraqraph shall be in addition to such 


other remedies or sanctions avai1,able to Plaintiff by virtue of 


Settling Defendant's Iailure to make timely payments under this 


Section. Sett-linq Defendant shall makc all payments required by 


this Parayraph in the manner described in Paragraph 53. 


XVII. INDEMNIFICATION AND INSURANCG 


56, a. The United States does not assume any liability by 

entering into this agreement or by virtue of any desiynation of 

Settling Defendant as EPA's authorized representatives under 

Section 104(e) of CERCLA. Settling Defendant sha1.1. indemnify, 

save and hol ,d  harmless the United States and its officials, 

ayenls, employucs, contractors, subcontractors, nr 

reprcsenkatives for or irom any rind all ciaims or causes of 

action arising from, or on account of, neyligent or other 

wronyful acts or hissions of Settlinq Defendant, its officers, 

direct-ors, employees, agents, contractors, subcontract.ors, and 

any persons acting on its bchalf or under its control, in 
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zarrying out activities pursuant t.o this Consent Decree, 

includinq, but not limited lo, any claims arisiny irorrl any 

Aesignation of Scttliny Defendant as EPA's authorized 

representative under Section 104 (e) of CERCLA. Further, Sett1ir.g 

Defendant agrees to pay ?.he United States all costs it. incurs 

including, but not limited to, attorneys fees and other expenses 

nf litigation and setLlement arisi-nq from, or on account of, 

claims made against the United States based on negligent or other 

wrongful acts or omissions of Settling Defendant, its officers, 

dircctors, employees, agents, contractors, subcontractors, and  

any persons acting on its behalf or under its control, in 

carryiny out activities pursuant to this Consent Decree. The 

United States shall not be held out as a party to any contract 

entered into by or on behalf of Settling Defendant in carryiny 

ouL activities pursuant to this Consent Decree. Neither Settling 

Defendant nor any such contractor shall be considered an agent of 

the United States. 

b. The United States shall yivc Settling Defendant 


notice of any claim for which the United Ststcs plans to seek 


indemnification pursuant to Paragraph 56.a, and shall consult 


with Settling Defendant prior to settling such claim. 


5 7 .  Settlinq Defendant waives all claims against the United 

States for damayes or reimbursement or for set-off u f  any 

payments made or to bc made to the Unit-ed states arisiny trom or 

on account of any contract, agreement, or arranqement between 

Settlinq Defendant and any person for performance nf Work on or 

relatiny to the Site, including, hut not limited to, claims on 

account of construction delays. Tn addition, Settling Defendant 
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s h a l l  indernni,fy and h o l d  harrnless  t h e  Un i t ed  S t a t e s  w i t h  respec t .  

t o  any and a l l  c l a i m s  f o r  damaqes o r  rcirrrburscmcnl a r i s i n y  from 

o r  on a c c o u n t  o f  any  cont.rac:t, aq reemont ,  o r  a r rangement  between 

S e t t l i n q  Defendant  and  any p e r s o n  Tor  per formance  of  Work on o r  

r e l a t i n g  t o  t h e  S i t e ,  i n c l u d i n g ,  hut n o t  l i m i t e d  t o ,  c l a i m s  on 

accoun t  of  c o n s t r u c t i o n  d e l a y s .  

5 8 .  No i . a t e r  t h a n  15 days  b e f o r e  cormnencing ar-iy o n - s i t e  

Work, S e t t l i n g  Defendant  s h a l l  s e c u r e ,  and s h a l l  m a i n t a i n  u n t i l  

t h e  f i r s t .  a n n i v e r s a r y  o f  EPA's C e r t i f i c a t i o n  of Colnpletion of  t h e  

Remedial A c t i o n  p u r s u a n t  t.o Pa raq raph  4B.b of S e c t i o n  X I V  

( C e r t i f i c a t i o n  o f  Completicln) comprehens ive  q e n e r a l  l i a b i l i t y  

i n s u r a n c e  w i t h  l i m i t s  of  one rn i l l io r i  d o l l a r s ,  combined s i n g l e  

l i m i t ,  and automobile l i a b i l i t y  i n s u r a n c e  w i t h  1 . j m i . t ~of  one  

m i l l i o n  d o l l a r s ,  cornbincd s i n y l c  l i r n i L ,  naming t h e  U n i t e d  S t a t e s  

a s  a n  a d d i t i o n a l  i n s u r e d .  In a d d i t i o n ,  f o r  t h e  d u r a t i o n  o f  t h i s  

Consent Decree,  S e t t l i n g  Defendant s h a l l  s a t i s f y ,  o r  s h a l l  e n s u r e  

t h a t  i t s  c o n t r a c t o r s  o r  s u b c o n t r a c t o r s  s a t i s f y ,  a l l  a p p l i c a b l e  

laws  and r e g u l a t i o n s  r e g a r d i n g  t h e  p r o v i s i o n  of  w o r k e r ' s  

compensa t ion  i n s u r a n c e  f o r  a l l  p e r s o n s  p e r f o r m i n g  t h e  Work on 

behiilL o i  SeLLl ing  Deiendant  i n  f u r t h e r a n c e  of  t h i s  Consent  

Decree.  P r i o r  t o  cornmencement of the Work  under  t h i s  Consent  

Decree,  S e t t l i n g  Defendant  shal.1. p r o v i d e  c e r t i f i c a t e s  of  s u c h  

i n s u r a n c e  and  a copy of  each  i n s u r a n c e  p o l i c y  t o  E P A .  S e t t l i n g  

Defendant s h a l l  r c s u h m i t  such  c e r t i f i c a t e s  and c o p i o s  of  p o l i c i e s  

each  y e a r  on t h c  a n n i v e r s a r y  of t h e  e f f e c t i v e  d a t e  of  t h i s  

Consent. I lecree .  I f  S e t t l i n q  Defendant  d e m o n s t r a t e s  by e v i d e n c e  

s a t i s f a c L o r y  t o  EPA LhaL any c o n L r a c t o r  o r  s u b c o n t r a c t o r  

m a i n t a i n s  insurance c q u i v a l c n c  Lo t h a t  d c v c r i b c d  above,  o r  
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insilrance covering the same risks but jn a lesser amount, then, 


dith respect to that contractor or subcon~ractor, Settling 


Defendant need provide only that port-ion of the insurance 


described above which is not maintained by the contractor or 


subcontractor. 


XVIII. FORCE MAJEUKE 


59. "Force majeure," for purposes of this Consent Ilecree, 


is defined as any event arlsing from causes beyond the control of 


Settling Defendant, of any entity controlled by Settling 


Defendant, or of SeLLling Defendant':; contractors, that delays or 


prevents the performance of any obligation under this Consent. 


Decree despite Settling Defendant's best efforts to fulfill the 


obligation. The requirement that Settling Defendant exercise 


"best efforts to Lulfill the obliqation" includes using best 


efforts to anticipate any potential force majeure event and best 


efforts to address the effects of any potential force majeure 


event (1) as it is occurring and (2) followinq the potential 


force majeure event, such that the delay is minimized to the 


yrcatest extent. possible. "Force Majeilre" does not include 


financial inability to complete the Work or a failure to attain 


the Performance Standards. 


60. If any event occurs or has occurred that may delay the 


performance of any obligation under this Consent Decree, whether 


or not caused by a force majeure event, Settling Defendant shall 


oral1.y notify EPA's Froject Coordinator or, in his or her 


absence, KPA's ~lfernate Projcc't Coordinator or, in the event 


both of EPA's designated representatives are unavailable, the 


E~~vironmun~al
Cleanup 0ffi.ce Director, EPA Region ! 9, within 48 
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hours after Setttliny Defendant first knew the event miyht cause a 


delay. Within seven days thereafter, ScLLling Defendant shall 


provide an explanation and descriptio~i of :he reasons for the 


delay in writiny to EPA; the anticipated duration 01 the delay; 


a11 actioris Laken or to be taken to prevent or minimize the 


delay; a schedule tor implementation of any measures to be taken 


to prevent or mitigate the delay or the effecL of the delay; 


Settlinq Defendant's rationale for attributing such delay to a 


force majeure event if it intends to assert such a claim; and a 


statement as to whether, in the opinion of Settling Defendant, 


such event may cause or contribute to an endanyermcnt to public 


health, welfare or the environment. Settling Defendant shall 


include with any riotice all available documentation supportiny 


its claim that. t.he delay was attributable to a force majeure. 


Failurc to comply with the above requirements shall preclude 


Settling Defendant trom asserting any claim of force majeure for 


thal event for the period of time of such failure Lo comply, and 


For any additional delay caused by such failure. SetLling 


Defendant shall be deemed to know of any circumstance ot which 


Settling Defendant, any entity controlled by Settlinq Defendant, 


or Settling Defendant's contractors knew or should have known. 


61. If EPA agrees that the delay or anticipated delay is 


attribuLable lo a force majeure event, the time for performance 


of the obliqations undcr Lhis Consent Dccree that are affected by 


the force majeure event will be extended by EFA Tor such time as 


is necessary to cbrnplcte those obligations. An extension of the 


timc for performance oF the obligations affected by the force 


majeure event shall noc, of itself, extend the time for 
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per fo rmance  o f  any o t h e r  o b l i g a t i o n .  I f  EPA does  n o t  a q r e e  t h a t  

t h e  d e l a y  o r  a n t i c i , p a t e d  d e l a y  h a s  been  o r  w i l l  be caused  by a 

f o r c e  m a j e u r e  e v e n t ,  EPA w i l l  n o t i f y  S e t t l i n g  I lefendant  i n  

w r i t i n q  of  i t s  d e c i s i o n .  I f  EPA a g r e e s  t h a t  t h e  d e l a y  i s  

a t t r i h u t a b l e  t o  a f o r c e  rnajcure e v e n t ,  FPA w i l l  n o t i f y  S e t t l i r ~ y  

Defendant  i n  w r i t i n g  of  t h e  l e n g t h  o f  t i lo e x t e n s i o n ,  i f  any ,  f o r  

pe r fo rmance  of t h e  o b l i g a t i o n s  a f f e c t e d  b y  t h e  f o r c e  ma jeu re  

e v e n t .  

6 2 .  I f  S e t t l i n g  Defendant. e l e c t s  t.o invoke  t h e  d i spuLe  

r e s o l u t i o n  p r o c e d u r e s  s o l  f o r t h  i n  Secx ion  X I X  ( D i s p u t e  

R e s o l u t i o n ) ,  i t  s h a l l  do s o  no l a t e r  t h a n  15 d a y s  a f t e r  r e c e i p t .  

o f  EPA's n o t i c e .  I n  any s u c h  p r o c e e d i n g ,  S e t t l i n g  Uefendant  

s h a l l  have t h e  burden  o f  d e m o n s t r a t i n g  by a p reponderance  of t h e  

e v i d e n c e  t h a t  Lhe d e l a y  o r  a n t i c i p a t e d  d e l a y  h a s  been o r  w i l l  b e  

caused  b y  a f o r c e  ma jeu re  e v e n t ,  t h a t  t h e  d u r a t i o n  o f  t h e  d e l a y  

o r  t h e  e x t e n s i o n  sough t  was o r  w i l l  b e  w a r r a n t e d  under  t h e  

c i r c u m s t a n c e s ,  t h a t  b e s t  e f f o r t s  were e x e r c i s e d  t o  a v o i d  and  

rrtiLigate t h e  e f f e c t - s  of  t h e  d e l a y ,  a n d  t h a t  S e t t l i n g  Defendant  

compl ied  w i t h  t h e  r e q u i r e m e n t s  of  P a r a y r a p h s  5 9  and 60 above .  I f  

S e t t l i n g  Defendant  c a r r i e s  t h i s  b u r d e n ,  t h e  d e l a y  a t  i s s u e  s h a l l  

h e  deemed n o t  t o  be a v i o l a t i o n  by S e t t l i n g  Defendant  of  t h e  

a f f e c t e d  o b l i g a t i o n  o f  t h i s  Consent  Decree i d e n t i f i e d  t o  FPA and 

t t i c  C o u r t .  

XIX. DISPIJTE RESOT.,UTTON 

6 3 .  Un les s  o t h e r w i s e  e x p r e s s l y  p r o v i d e d  f o r  i n  t h i s  Consent  

Decree,  t h e  d i s p u t e  r e s o l u t i o n  p r o c e d u r e s  of  t h i s  S e c t i o n  s h a l l  

bc. t h e  e x c l u s i v e  mechanism t o  r e s o l v e  d i s p u t e s  a r i s i n g  unde r  o r  

w i th  r e s p e c t  t o  t h i s  Consent  Decree .  Howevcr, t h e  p r o c e d u r e s  s e t  
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forLh in this Sectiun shall not apply to actions by the United 


States to cnforce obligations of Settling Defendant that have not 


been disputed in accordance with this Section. 


64. Any dispute which arises under n r  with respect to this 

Consent Decree shall j n  the iirst instance bc the subject of 

iniormal neqot-iations between the parties to the dispute. The 

period for informal ~icgo~iations shall not exceed 20 days from 

the time the dispute arises, urilcss it is modified by written 

aqreemerit of the parties Lo the disputo. The dispute shall be 

considered to have arisen when one party sends the other parties 

a written Notice of Uisputc. 

65. a. In the event that the parties cannoL resolve a 

dispute by informal negotiations under the preceding Paragraph, 

then Lhe position advanced by E r A  shall be considered binding 

unl.ess, within fourteen (14) days after the conclusion of the 

informal negotiation period, Settling Defendant invokes the 

formal dispute resvlulion procedures of this Sect-ion by serving a 

written Statemerit of Position on Lhe United Stat-es on the matter 

in disput-e, including, but not limiLed to, any factual data, 

analysis or opinion supportinq that position and any supporting 

documentation relied upon by Settling Defendant. The Statement 

of Fosition shall specify Settling Defendant's position as to 

whether formal dispute resolution should proceed under Paragraph 

6 6  or Paragraph 6 '1 .  

b. Within Lourteen days after receipt of Settling 

Defendant's ~tatement oi Position, F:PA will serve its Statement 

of 7osiLion on Settling Defendant, including, but not limited to, 

any factual data, analysis, or opinion suppurLing that position 
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and all supportiny docun~eritation relierl upon by EPA. EPA's 


Statement 01 Position shall include a statement as to whether 


formal dispute resolution should proceed under Paragraph 66 or 


67. Within seven days aftcr rcceipt of EI'A's Stat-ement. of 


Position, Settling Defendant may submit a Reply. 


c. I f  there is disagreement between b:PA and Settlinq 

Defendant as to wheLher dispute resolution should proceed under 

Parayraph 66 or 67, ?.he parties to the dispute shall follow the 

procedures set forth in the paragraph determined by EPA to be 

applicable. However, if Sett-ling Defendant ulLimaLely appeals to 

the Court toresolve the dispute, the Court shall determine whi.ch 

paraqraph is applicable in accordance with the standards of 

app1icabilit.y set forth in Paragraphs 66 and 67. 

66. Formal dispute resolution for disputes pertaining to 

the selection or adequacy of any response action and all other 

disputes that are accorded review on the administrative record 

under applicable principles oi administrative 1.aw shall he 

conducted pursuant to the procedures set forth in t.his Paragraph. 

F'or purposes of this Parayraph, the adequacy of any response 

action includes, without limitation: (1) the adequacy or 

appropriateness of plans, procedures to implement plans, or any 

other items requiring approval by EPA under this Consent. Decree; 

and (2) ?.he adequacy of the performance of response actions taken 

~flirsuant to t h i . s  Consent Decree. Nothing in this Consent Decree 

shall be construed to allow any disput-e by Settling Defendant 

regarding the validity n f  the ROD'S provisions. 

a. An administrative record of thc dispute shall be 


mainLained by EPA and shall contain all stalements of position, 
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including supporting documentation, submitted purs~lant to t-his 

3ection. Where appropriate, EPA may allow :;ubmissiori of 

supplemental statements of position by the parties t c ~t.he 

j j  sp11t.e. 

b. The Director oi Lhe Environmental Clcanup Office 

(ECL Director), FPA Region 10, will issue a final administrative 

decision resolving the dispute based on the administrative record 

described in Paragraph 66.3. This decision shall be binding upon 

Settlinq ilefendant, subject only to the right to scck judicial 

review purs~~ant to Paragraph 66.c. and d .  

c. Any administrative decision made by EPA pursuant to 


Paragraph 66.b. shall be reviewable by this Court, provided thaL 


a motion for judicial review of the decision is filed by Settling 


Defendant with the Court and served on all Parties within ten 


(10) days of recei,pt of EPA's decision. The motion shall include 

a description of the matter in dispute, the efforts made by the 

parties to resolve it, the relief requosLcd, and the schedule, if 

any, within which the dispute rrlust be rcsolved to ensure orderly 

implementation of this Consent Decree. Tha UniLed States may 

file a response to Settling Defendant's motion. 

d. In proceedings on any dispute governed by this 


Paragraph, Settling Defendant shall have the burden of 


dernonstraLi~iy Lhat the decision of the b:CI. Ilirector is arbitrary 


and capricious or otherwise not. in accordance wit5 law. Judicial 


review of EPA's decision shall be on the administrative record 


cornpiled pursuant' to Paragraph 66.a. 


67. Formal. dispu~e resolution for disputes that ~ieithcr 


pertain to the selection or adequacy of any rcsponsc action nor 
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3 r c  o t h e r w i s e  a c c o r d e d  rev iew on t h e  a d m i n i s t r a t i v e  r e c o r d  under  

3ppl icab1 ,e  p r i n c i p l e s  of  a d m i n i s t r a t i , v e  law, s h a l l  be yoverncd  by 

t h i s  P a r a y r a p h .  

a .  Fol lowing  r e c e i p t .  of S e t t l i n y  Defendant  ' s  

S ta t emen t  of  P o s i t i o n  s u b m i t t e d  p u r s u a n t  t o  Paragraph  65,  t h e  KCL 

D i r e c t o r  w i l l .  i s s u e  a f i n a l  d e c i s i o n  r e s o l v i n g  t h e  d i s p u t e .  The 

ECT, D i r e c t o r ' s  d e c i s i o n  s h a l l  be  b i n d i n q  on S e t t l i n y  Defendant  

u n l e s s ,  w i t h i n  t e n  days  of r e c e i p t  o f  t h e  d e c i s i o n ,  S e t t l i n g  

Defendant  f i l e s  w i t h  Lhe Cour t  and s e r v e s  on t h e  p a r t i e s  a motiori 

Lor j u d i c i a l  r ev iew of  t h e  d e c i s i o n  s e t t i n g  f o r t h  t h e  m a t t e r  i,n 

d i s p u t e ,  t h e  e f f o r t s  made by t h e  p a r t i e s  t o  r e s o 1 . v ~i t ,  t h e  

r e l i s i  r c y u c s c e d ,  and t h e  s c h e d u l e ,  i f  any ,  w i t t i i r i  which t h e  

d i s p u t e  must be r e s o l v e d  t o  e n s u r e  o r d e r l y  imp lemen ta t ion  of  t h c  

Consent  l l ec ree .  The Unitod S t a t e s  may f i l e  a  r e s p o n s e  t o  S e t t l i n q  

D e f e n d a n t ' s  m o t i o n .  

b. No twi ths t and ing  P a r s y r a p h  L 01 S e c ~ i o n  

I (Backyround)  of t h i s  Consent  Decree, j u d i c i a l  rev icw o i  any 

d i s p u t c  yovcrncd  by t h i s  Paraqraph  s h a l l  be qoverned  b y  

a p p l i c a b l e  p r i n c i p l c s  of law.  S e t t l i n g  Defendant. may waive  any 

f o r m a l  d e c i s i o n  by t h e  ECL D i r e c t o r  o f  d i s p u t e s  governed b y  t h i s  

Pa ray rapk  b y  s e t t i n q  f o r t h  i t s  r e a s o n s  f o r  do inq  s o  i n  i t s  

S ta t cmen l  o i  P o s i t i o n  t o  F P A ,  and p e t i t i o n i n q  f o r  j u d i c i a l  

d i s p u t e  r e s o l u t i o ~ i  n b ~l e s s  t h a n  30 d a y s  a f t e r  hav ing  submi t t -ed  

i t s  !;tat.ernent o f  P o s i t i o n .  EPA may i s s u c  a Statcrocnt  o f  P o s i t i o n  

d u r i n g  t h i s  30-day p e r i o d .  

6 8 .  The i n v b c a t i o n  of f o r m a l  d i s p u t c  r e s o l u t i o n  p r o c e d u r e s  

under  t h i s  Se~c t io r i  s h a l l  ;lot cxtenci, pos tpone  o r  a f f e c t  i n  any 

way a n y  o b l i g a t i o n  oL S e t t l i n g  Defendant  under  t h i s  Consent  
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Decree, not directly in dispute, unless EPA or thc Court agrees 

otherwise. Stipulated penalties with rcspect to the disputed 

mattcr shall continue to accruc but payment shall be stayed 

pendinq resolution of the dispute as provided in Paragraph 76. 

Notwithstanding the stay of payment, stipulated penalLies shall 

accrue from the first day of noncompliance with any applicable 

provision of this Consent Decree. I f  Settling Defendant does not 

prevail on the disputed issue, st-ipulatcd penalties shall he 

assessed and paid as provided in Section XX (SLipulated 

Penalkics) . 

XX . S T I P U L A T F , D  I 'ENALTIES 

69. Sett-ling Defendant shall be liable for stipulated' 

penalties in the amounts set forth in Paragraphs 70 and 71 to the 

United States fur iailure to comply with the requircrnents of this 

Consent Decree specified below, unless excused under Section 

X V I I I  (Force Majeure) . "Compliance" by Settlj.ng Defendant shall 

include completion of the activities under this Consent Decree or 

any report. or work plan or other plan approved under this Consent 

Decree identified below in accordance with all applicable 

requirements of law, this Consent Decree, the SOW, and any plans 

or other doc~~ments pursuant to this Consent approved by EPA 

Decree and within the specified time sthedulcs establjshed by and 

approved under this Consent. Decree. 

'70. a. The iollowiny stipulated penaities shall accrue per 

violation per day for any noncompliance identified in 

Subparagraph b: .' 

Pena1t.y Per Violat-ion Period of Noncomvliance 

S.500 1st through 7th day 
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8th throuyh 14th day 

15th throuqh 30th day 

31st through 90th day. 


b. Failure to tinely or adequately complete any 

Remedial Action taskis) or work in accordance with the SOW or 

deliverables and schedules in such deliverahles which have been 

approved hy EPA pursuant to Chis Consent Ilecree; and such failure 

does not const-itute Force Majeure as defined in this Consent. 

Decree, and prior written consent or approval therefore was not 

obtained by Settling Defendant. from EPA. 

71. The followirig stipulated penalties shall accrue per 

violation pcr day for failure to submit timely or adequate 

reports or other wriLten documents, including periodic reports, 

required pursuant. to this Consent Decree: 

Penaltv Per Violation 	 Period of Noncompliance 


1st throuyh 7th day 

8th through 14th day 


15th through 30th day 

31st through 90th day. 


72. A l l  penalt-ies shall begin to accrue on the day after 

the complete performance is due or the day a violation occurs, 

and shall cunLinuo Lo accrue through the final day of the 

correction ~nf t.he noncompliance or completion of thc activity. 

However, stipulated penalties shall not accrue: (1) with respccL 

to a deficient submission under Section XI (EPA Approval of Plans 

dnd Other Subm:ssions), during the period, if any, heqinninq on 

the 31st day after EPA's receipt. of such submission unLil the 

date that. EPA notifies Settling Defendant o f  any deficiency; ( 2 )  

with respect. to a decision by the ECL Director under Paragraph 

116.b. or 67.3. of Section XIX 	(Di.spure Resolution), tduriny the 




?eriod, if any, heqinniny on the 21st day after the date Settling 

lefendant's reply r.o EPA's StaLement of tlosi.tion is received 

~nt.il the date tile ECL Director i s s u e s  a Lirial decision regarding 

3uch dispute; or (3) with rcspect to judiciai review by t.his 

:ourt of any dispute under Section XIX (Dispute Resolution), 

Auriny t h e  period, if any, beginninq un the 31st day after the 

Jourt's receipt of the final submission regardinq the dispute 

~ n t i l  the date t-hat. the Court issues a final decision regarding 

3uch dispute. N o t h i n q  herein shall prcvent the simultaneous 

3ccrual of separate penalties for separate violaLions of this 

::onsent Decree. 

73. Followi~lyEPA's determination that Settliriy Defendsrlt 

has failed to comply with a requirement of thjs Consent Decree, 

EPA may give SettJ,inq Defendant written notification and describe 

the noncompliance. EPA may send Settling Defendant a written 

demand for the paymenC of the penalties. However, penalties 

shall accrue as provided in the preceding Paragraph regardless (of 

whether EPA has notified Settling Defendant of a violation. 

74. All penalties accruing under this Secti,on shall he due 


and payable to the United States within 30 days oi Settling 


Defendant's receipt from EPA of a demand for payment of the 


penalties, unless Settling Defendant invokes the Dispute 


Resolution procedures under Section XIX (Dispute Resolution). 


All payments to the United St-ates under this Sectiori shall bc 


paid by certlfi-ed nr cashier's check(s) made payable to "FPA 


Hazardous ~uhstankes Superfund," shall be mailed to: 
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Mellon Bank 

U.S. EPA Region 1.0 

ATTN: Superfund Accounting 

P.O. Box 360903M 
Pittsburqh, Pennsylvania 15251 

~ n dshall indicate that the payment. is for stipulated penalties, 

3nd shall reference the EPA Rcyion and Site/Spill ID #10D2, tho 

DOJ Case Number 90-7-1-889/2, and the name and address of the 

?arty making payment. Copies of check(s) paid pursuant to this 

Section, and any accompanying transmittal letter ( s ), shall be 

sent to thc UriiLeci SLaLcs as provided iri Sectiori XXVI, and Lo 


Joseph Penwell at the address specified in Paraqraph 52. 


1 5 .  T h c  p a y ~ n e n toi penalties shall not alter iri any way 

5et.tl.lnq Defendant's obligation to complete the performance of 

the Work required under this Consent Decree. 

76. Penalties shall continue to accrue as provided in 

Paragraph 72 during any dispute resolution period, but need not 

ae paid until the following: 

a. If the dispute is resolved by agreement or by a 


decision of EPA that is not appealed to this Court, accrued 


penalties determined to be owing shall be paid to EPA within 15 


jays of the ayreement or the receipt of EPA's decision or order; 


b. If the dispute is appealed to this Court and the 

Jnited States prevails in whole or in part, Settling Defendant 

shall pay all accrued penalties determined by the CourL to be 

>wed Lo EPA within 60 days  of receipt of the Court's decision or 

srder, except as provided in Subparagraph c. below; 

c. Tf tkc DisLricL Court's decision is appealed by any 


Party, Settling Deteridant h a l l  pay all accrued pcrialtics 




determined by the Disirict Court to be owing to the United States 


irito an i~iteresl-bearing escrow account within 60 days of receipt 


of the Co~irt's decision or order. Penalties shall be paid into 


this accounL as they continue to accrue, at least every 60 days. 


Within 15 days nf receipt of t.he final appellate court decision, 


the escrow agent shall pay tile halar~ce ol the account to EPA or 


to Settling Defendant to the extent it prevails. 


7 7 .  a. If Settliny Defendant fails to pay stipulated 

pcrialties when due, Lhc UriiLcd SLstes may instiLurc proceedinys 

to collect t.he penalties, as well as interest. Set-tling 

Dcfendarit st~all pay Interest uri the unpaid balance, which shall 

begin to accrue on the date of demand made pursuant. to Facaqraph 

74. 


b. Nothiny in this Consent Decree shall be construed 


as prohibittinq, altering, or i.n any way limiting the ability of 


the United States to seek any other remedies or sanctions 


available hy virtue of Sett-linq Defendant's violation of this 


Decree or of the stat-utes and regulations upon which it is bascd, 


including, but not limited to, penalties pursuant Lo Section 


122(1) of CERCLA. Provided, however, the United States shall not 


seek civil penalties pursuant to Section 122(1) of CERCLA for ariy 


violation for which a stipu1.ated penalty is provided herein, 


except in the case of a willful violation oL tho ConsunL Decree. 


78. Notwithslanding any uther provision of t.his Section, 


the Unjted St-ates may, in its unreviewable discroLion, waive any 


portion of st-ipulated penaltics Chat have accrued pursuant to 


this Consent Decree. 




7 9 .  In exercising its discretion, EPA may take into 

?ccount., among other thinys, the reason for the nun-cornpliancc, 

ihether Settling Defendant. cured the violation in a timely 

nanner, whether the non-compliance caused delays in completing 

the activities under the Consent Decree, and whether Settling 

1,)efendant made a good faith effort to comply with the Consent 

Decree. 

XXT. COVENANTS NOT TO SUE BY 'L.AIN'I'LFF 

80. In consideration of the actions that will be performed 

211d the payments rhat will be ~riadc by Settlinq 13efendant under 

this Convent Decree, and except as specifically provided in 

Paragraphs 81, 82 and R4 of this Section, the United SLates 

covenants not to sue or to take administrative action aqainst 

Settling Defendant pursuant to Sections 106 and 107(a) of CERCLA 

for recovery of Past and Interim Response Costs at the Site, for 

implementation of response actions for t.he Simplot OU and FMC OU 

Areas of the Site, and for recovery of Future Response Costs for 

the Simplot ,and FM(: OU Areas of thc SiLe. The covenant. not to 

sue tor Past Response Costs shall take effect upon the receipt by 

EPA of the payments required by Paragraph 52 of Section XVl 

(Reimbursement of Kesponse Costs). The covenant not. to sue for 

each Future Response Cost and Interim Response Cost Fayment(s) 

shall take effec!t upon the receipt by EPA of each such payment 

requi-redby Paraqraph 53. The covenanI: not to sue under !;ection 

106 of (:EKCLA, 42 U . S . C .  5 9606, for the work to be performed 

for the Simplot Ob and FMC: OU Areas of the Site shall take effect 

upon Certification of Complerlon of Remedial Action by EPA 
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p u r s u a n t  t.o l 'araqrapk 48 .b  o f  S e c t i o n  X I V  ( C e r t i f i c a t i o n  o f  

C o m p l e t i o n ) .  ' i 'hese coveridnts  n o t  t o  s u e  a r e  c o n d i t i o n e d  upori t h e  

s a t i s f a c t o r y  pe r fo rmance  b y  S e t t l i n q  Defendant  of  i t s  o b l i g a t i o n s  

under  t h i s  Consent  Decree .  These c o v e n a n t s  n o t  t o  s u e  e x t e n d  

o n l y  t o  S e t t l i n q  Defendant  and  do not. e x t e n d  t o  ally o t h e r  p e r s o n .  

81.  U n i t e d  S t a t e s '  P r e - c e r t i  f i  c a t i o n  r e s e r v a t i o n s .  

Notwi ths t -anding  any o l h e r  p r o v i s i o n  of t h i s  Consent  Dccrcc ,  t h e  

U n i t e d  S t a t - e s  r e s e r v e s ,  and  Lhis  Consent. Decree i s  w i t h o u t  

p r e j u d i c e  t o ,  t h e  r igh t .  t o  i n s t i t u t e  p r o c e e d i n g s  i n  t h i s  a c t i o n  

o r  i n  a new a c t i o n ,  o r  t o  i s s u e  an a d m i n i s t r a t i v e  o r d e r  seeki l ly  

t o  compel S e t t l i n g  [Iefendant  (1) t o  p c r i o r n ~  f u r t h e r  r e s p o n s e  

a c t i o n s  r e l a t i n g  t o  t h e  S implo t  and FMC OU Areas  o r  (2) t o  

r e i m b u r s e  t h e  Un i t ed  S t a t e s  f o r  a d d i t i o n a l  c o s t s  of  r e s p o n s e  i f ,  

p r i o r  t o  C e r t i f i c a t i - o n  of  Complet ion of t h e  Remedial  A c t i o n :  

( i )  	c o n d i t i o n s  a t  t h e  SiinploL o r  FMC OU Areas ,  

p r e v i o u s l y  unknown t o  EPA, a r e  d i s c o v e r e d ,  o r  

(ii) i n f o r m a t i o n ,  p r e v i o u s l y  unknown t o  EPA, i s  

r e c e i v e d ,  i n  whole o r  i n  p a r t ,  

and  t h e s e  p r e v i o u s l y  unknown c o n d i t i o n s  o r  i n f o r m a t i o n  t o g e t h e r  

w i t h  any  o t h e r  r e l e v a n t  i n f o r m a t i o n  i n d i c a t e s  t -ha t  t h e  Remedial  

A c t i o n  i s  noL p r o t e c t i v e  o f  human h e a l t h  o r  t h e  envi runment .  

8 2 .  Un i t ed  S t a t e s  ' P o s t - c e r t i f i c a t i o n  r e s e r v a t i o n s .  

Not .wi ths tanding  any o t h e r  p r o v i s i o n  of t h i s  Consent  Decree,  t h e  

U n i t e d  S t a L c s  r e s e r v e s ,  and t h i s  Consent  Decree js w i t h o u t  

p r e j u d i c e  t o ,  t h e  r i g h t  t o  institute p r o c e e d i n g s  i n  t h i s  a c t i o n  

o r  i n  ;i new ; ~ c t i o A ,  o r  t o  i s s u e  an a d m i r i i s t r a t i v e  o r d e r  s e e k i n g  

t o  compcl S c t t l i n y  Ueiendant  (1) t o  pe r fo rm i u r t h e r  r e s p o n s e  
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actions relating to t .he  SimploL arid FMC OU Areas of the Site, or 

(2) to reimburse r h e  United StaLes for additional costs of 

response if, subsequent to Certification of Completion of the 

Remedial Action: 

(i) 	conditions at the Simplot or FMC OU Areas, 


previously unknown Co EPA, are discovered, or 


(ii.) information, previously unknown to EPA, is 


received, in whole or in part, 

and these previously unknown conditioris or this i~iforrnation 

together with other relevant. information indicate that the 

Remedial Action is not protective of human health or the 

environrnerit. 

8 3 .  For purposes of Paragraph 81, the information and the 

conditions known to EPA shall include only that information and 

those conditions known Lo EPA as of the date the ROD was signed 

and set forth in the Record of Decisi-on for the Site and the 

administrative record supporting the Record of Decision. For 

purposes oL Parayraph 82, the information and the conditions 

known to EPA shall include orily that iriiormalion arld chose 

conditions known to E P A  as of the date of Certification of 

Completion ot the Remedial Acrion and set 101th in the Record oi 

Decision, the administrative rccorci supporting Ltle Record of 

Decision, the p o s t - 2 ~ ~  administrative record, or in any 

information received by EPA pursuant to the requirements of this 

Consent Decrco prior Lo Certification of Completion of the 

Remedial Action. % 

81. 	General reservations of riqhts. The covenants not to 
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sue set forth above do not pertai1.1 to any mat-tecs other than 


those expressly specified in Parayraph 80. The United States 


reserves, and this Consent Decree is without prejudice t.o, all 


rights against. Set-tlinq Defendant with respect to all other 


matters, including but not li.mi,ted to, the following: 


(a) claims based on a failure hy Settlinq Oefendant to 


meet a requirement of thi,s Consent Decree; 


(b) liability arising from thc past, present, or 


future disposal, release, or threat of release oL Waste 


Mat-erials outside of the Simplot i~nd FMC OU Areas of Lhe 


Site; 


(c) liability for future disposal of Waste Materials 


at the Site, other than as provided in the ROD, the Work, or 


otherwise ordered by EPA; 


(d) li.abi.1 ity for darnaqes for injury to, destruction 


of, or loss oi riatural resources, and for the costs of any 


natural resource damage assessments: 


(c) criminal liability; 


(f) liability for violations of federal or state law 


which occur duriny or afLer implementaLion of the Remedial 


Action; 


( g )  liability, prior to Certification of 

Cumplotion of the Remedial Action, lor addiLional 

response actions that EPA determines are necessary to 

achieve Performance :it.andards, b~it t.hat cannot he 

required pur3uant to Parayrapk 14 (Modification of the 

SOW or Related Work Plans); 
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(h) l i a b i l i t y  under  S e c t i o n  107 of CERCLA, 

42 U.S.C. 5 9607, f o r  t h e  cosLs  of  any h e a l t h  a s s e s s m e n t  o r  

t l c a l t h  e f f e c t s  s t u d y  c a r r i e d  o u t  under  S e c t i o n  104(i)of  

CEKCLA, i n  r e s p o n s e  t o  a r e l e a s e  o r  t h rcaLcncd  r c l e a s e  of 

h a z a r d o u s  s u b s t a n c e s  f rom t h e  S i t e ;  and 

( i )  l i a b i l i t y  unde r  S e c t i n n s  106 and 107 of  CERCLA f o r  

( a )  a d d i t i o n a l  r e s p o n s e  a c t i o n s  w i t h i n  t h e  S implo t  OU Area 

t.o a d d r e s s  r e l e a s e s  of  h a z a r d o u s  s u b s t a n c e s  i n  t h c  o f f - p l a n t .  

a r e a s  o f  t h e  S i t c ,  a s  d e f i n e d  i n  S e c t i o n  1 . 3  oi t h e  ROD,  

o f h e r  t h a n  any f e d e r a l l y  p e r m i t t e d  r e l e a s e  a s  d e f i n e d  i n  47 

U.S.C. 5 9 6 0 l ( l O )  and a s  c s L a b l i s h e d  by  S i m p l o t ;  and (b) 

l i a b i l i t y  f o r  r e s p o n s e  c o s t s  i n c u r r e d  i n  connec t i , on  w i t h  

s u c h  r e s p o n s e  a c t i o n s .  

(j) l i a b i l i t y  under  S e c t i o n s  106 and 107 of CERCLA f o r  

r e l e a s e s  of  o r t h o p h o s p h a t e s  t o  groundwater  f rom S implo t  

s o u r c e s  o t h e r  t h a n  t.he phosphogypsum s t a c k .  

85 .  Work Takeover .  I f  EPA d e t e r m i n e s  S e t t l i n g  Defendanr  

has  c e a s e d  implemen ta t ion  of  any  p o r t i o n  of  t h e  Work, i s  

s e r i o u s l y  o r  r e p e a t e d l y  d e f i c i e n t  o r  l a t e  i n  pe r fo rmance  o f  t h e  

Work, o r  i n  implement inq  t h e  Work i n  a manner which may c a u s e  an 

endangerment  t o  human h e a l t h  o r  t h e  envi ronment ,  EPA may assume 

t h e  pe r fo rmance  of  a l l  o r  any  p o r t i o n s  of  t.he Work a s  EPA 

r l e t e r ~ n i n e s  n e c e s s a r y .  S e t t l i n g  Defendant. may invoke  t h e  

p r o c e d u r e s  set .  f o r t h  i n  S e c t i o n  X I X  ( D i s p u t e  R e s o l u t i o n ) ,  

Pa rag raph  6 6 ,  t o  d i s p u t e  E P A ' s  d e t e r m i n a t i o n  t h a t  t a k e o v e r  of  t h e  

Work i s  w a r r a n t e d ' u n d t r  t h i s  P a r a y r a p h .  C o s t s  i n c u r r e d  by  t h e  

u n i t e d  S t a t c s  i r i  performir ig  t h e  Work p u r s u a n t  t o  t h i s  Pa rag raph  



shall be considered Future Response Costs Lhat Se~tling Defendant. 

shall pay pursuant to Secrion XVI (Reimbursement. of Response 

cosrs) . 

86. Notwithstanding any other provision of this Consent 


Decree, the United States retains all authority and reserves all 


rights to take any and all response actions auLhorized by law. 


XXII. COVENANTS HY SETTLING DEFENDANT 


87. Covenant Not to Sue. Subject to the reservations in 


Faraqraph O R ,  Settling Dclendant hereby covenants not to sue and 


agrees not to assert any claims or causes of act-ion aqainst the 


Ilnjted States with respect to the Sirnplot and FMC OU Areas of the 


Site, and Fast and Interim and Future Respvnsc CosLs as defined 


herein, or this Consent Decree, including, hut not limited to: 


a. any direct or indirect claim for reimbursement 

from the Hazardous Substance Superfund (established pursuant to 

the Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA 

Sections 106(b) ( 21 ,  107, 1.11, 112, 113 or any other provision of 

law; 

b. any claims against the United States, including 


any department, agency or instrumentality of the United States 


under CERCLA Sections 107 or 113 related t.o the Simplot and FMC 


OU Areas of the Site, or 


c. any claims arising out of response activities for 

the Simplot and k'MC OU Areas of t.he S i r e ,  includinq claims based 

on EPA's selcclion of response actions, oversight of response 

activities or approval of plans for such activities. 

H O .  Settling Defendant. reserves, and this Consent Decree is 
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without prejudice to, clai~rls ayairist the United St-ates, subject 

Lo the provisions of Chapter 171 of Title 28 of the United States 

Code, for money damages for injury or loss of property or 

personal jnjury or death caused by the negligent or wronqful act 

or omission of any employee of the United States while acting 

within the scope of his oifice or employment under circumstnnccs 

where the United States, if a private person, would be liable to 

the claimant in accordance with the law of Lhc place where the 

;icL or omission occurred. Ilowevcr, any such claim shall not 

include a claim for any damages caused, in whole or in part, hy 

the act or omission of any person, includiny any contractor, who 

is not a federal employee as that term is defined in 28 U.S.C. 

S 2671: nor shall any such claim include a claim based on EPA's 

selection of response actions, or the oversight or approval of 

Settlinq Defendant's plans or activities. Thc foregoing applies 

only Lo claims which are brought pursuant to any statute other 

than CERCLA arid Lor which the waiver of sovereign immunity is 

found in a statute other than CERCLA. 

89. Nothing in this Consent Decree shall. he deemed to 

constitute prcauLhorization of a claim within ?.he meaning of 

Section 111 of CERCLA, 42 U.S.C. 5 961'1, or 40 C . k ' . K .  

5 300  ,100(d). 

XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION 


90. Nothiny in this ConsenL Decree shall be constr~ied to 


create any rights in, or yrant any causc oL action to, any person 


not a Party to thls Consent Dccrcc. Thc preceding sentence shall 


not be construed to waive nr nullify any riqhts t.hat any person 
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not a signatory t.o this Decree may h ~ v cunder applicable law. 

Each of the Parties expressly reserves any and all rights 

(iricludiny, but riot lirnitcd to, any riyht to contribution), 

defenses, claims, demands, and causes of action which each Party 

may have with respect to any matter, transaction, or occurrence 

rclarirly i11 any w ~ y  to the Site against any person not a Party 

hereto. 

91. The Parti,es agree, and by entering this Consent Decree 

this Court finds, Settliny Defendant. is eriCitled, as u f  the 

effect-i-ve diit.e of t h i s  (:onsent Decree, to protection from 

cont.rib~.itionactions or claims as provided by CERCLA Section 

113(f) ( 2 ) ,  42 U.S.C. S 9613(f)( 2 ) ,  for rnaLtcrs addressed in this 

Consent Decree. Settlinq Defendant agrees that, with respect to 

any suit or claim for contribution hrnuqht hy it for matters 

addressed in this Consent Decree, it will notify the United 

States in writing no laLcr than 60 days prior to the initiation 

oL such suit ur claim. For purposes of this Paragraph, 'matters 

addressed irl Chis Corisent Decree" shall mean all response actions 

taken or to be taken and all rosponse costs incurred or to be 

incurred by any party or any other person or entity, including 

any of their officers, directors, employees, wit-h respect to 

Simplot and FMC OU Areas. 

92. Settling Defendant also agrees that with respect to any 


suiL or claim Lor contribution brouqht against. it for matters 


relaLed to this Consent Uecree it ~3.11notify in writing the 


United StaLcs within 10 days of service of the complaint on it. 


In addition, Settling Defendant shall notify the United States 
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within 10 days of service or receipt of any Motlon for Summary 


Judgment and wi-thin 10 days of receipt ui any order from a court. 


settinq ;I casc for trial. 


9 3 .  ~n any subscquent adninistrativc or judicial proceeding 

initiated by the UniLcd States for injunctive relief, recovery of 

response costs, or other appropriate relief re1.ating to the Site, 

Sett-linq Defendant shall not assert, and raay rlot maintain, any 

defense or claim based upon the principles of waiver, res 

judicata, collateral estoppel, issue precl.usion, claim-splitting, 

or other defenses based upon any contention that the claims 

rais.ed by the [United States in the subsequent prnceedinq were or 

should have been brought in the instant case; provided, however, 

that nothlng in this Paragraph affects the enforceability of the 

covenants not to sue set forth in Section XXI (Covenants Not to 

Sue by Plaintiff). Settling Defendant does not waive or limit any 

defense that it may assert in such subscquent proceedings except 


as specified i11 this paragraph. 


XXIV. ACCESS TO I N F O R M A ' L ' l O N  

94. Settling Defendant shall pruvidc EPA, upon request, 

copies of all documents and information within its possession or 

control or that of its contractors nr aqents relstiny 

implementation of this Consent Decree, includinq, but not limited 

to, samplinq, analysis, chain of custody records, 

manifests, trucking logs, receipts, reports, sample traffic 

routing, correspondence, or other documents or information 

related to the ~o?k. Settl-ing Defendant shall also make  

~~vnilabletu EFA, for purposes of investigat-ion, information 
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ynthcring, or testimony, its crnployees, aqents, or 


representatives with knowledqe of relevant facts concerning the 


performance of the Work. 


95. a. Settling Defendant may assert business 

confidentiality claims covering part or all oi t h e  documents or 

information submitted to the UniLed States under this Consent 

Decree to the extent permitted by and in accordance with Section 

104 (ej ( ' 7 )  of CERCLA, 42 [J.:;.C. 5 9 6 0 4  (e)( 7 ) ,  and 40 C.k 7 . R .  5 

2.2031b). Documents or information determined to be confidential 

by EPA will be affordcd the protection speciiicd in 40 C.F.R. 

Part. 2, Subpart. B. If ~io claim of confidentiality accompanies 

documents or information when they are submitted to EPA, or if 

EPA has notified Settling Defendant that the documents or 

information are not confidential under the standards of Section 

104(ej (7) of CERCLA, the public may be qiven access to such 

documents or information without further notice to Settliny 

Dciendant . 

b. Settling Defendant may assert that certain 

documents, records and other information are privileged under the 

attorney-client privileqe or any othcr privilege recoqnized by 

iederal law. If Settlinq Uefendant asserts such a privilege in 

lieu of providing documents, it shall provide the followinq: (1.) 

the title nf the document, record, or information; (2) the dafc 

of the docurrlc-nt, record, or information; ( 3 )  the nanie and title 

of the author of the document, record, or information; (4) the 

name and tiLle offeach addressee and cecipi.ent; ( 5 )  a description 

ot the coritcnts of the docament., record, or information; and (6) 



the privil eqe asserted by Settl ing Defendant. IIowever, no 


documents, reports or other- iriiormclLion created or generated 


pr~rsuant to Lhe requirements of the Consent Decree shall be 


withheld on the grounds that. they are privilcgcd. 


96. No claim of confidentiality shall be made with respect. 


t.o any data, including, but not 1.imited to, all sampliny, 

analytical, rnonitoriny, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information 

evidencinq conditions aL or around the Site. 

XXV. RETENTION OF RECORDS 


97. Until 10 years after Settliny Defendant's receipt of 


EPA's notiiication pursuant to Paragraph 49.b of Section XIV 


(Certification of Completion of the Work), Settling Defendant 


shall preserve and retain all records and documents now in its 


possession or control or which come into its possession or 

control t h a t  relate in any manner to the performance of the Work 

or liability of any person for response actions conducted and to 

be conducted at the Site, regardless of any c:orpornte retention 

policy to the contrary. This obligation does not extend to other 

records associated with the operation of the plant. Until 1.0 

years after Settling DefendanC's receipt of EPA's notification 

pursuant to Paragraph 49.b of Section XIV (Certification of 

Completion), Settling Defendant shall also instruct. all, 

contractors and agents to prascrvc a11 documentu, records, and 

iniormation of whatever kind, nature or description rclating to 

the performance o f  the Work. 

98. At the conclusion of this document. retent-ion period, 
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Settling Defendant shall notiiy the United States aL least 90 


days prior t.o the destruction of any suck records or documents, 


and, upon rcqucst by the United States, Settling Defcndant shall 


deliver any such records or documents to EPA. Settlinq Defendant 


may assert that certain doc!ument.s, records and other information 


are privileged under Lhe attorney-client. privilege or any other 


privileye recognized by federal law. I1 Settling Defendant 


asserts such a privilege, it shall provide the United States with 


the following: (1) the title of the document, record, or 


information; (3) the dat.e of the document, record, or 


information; ( 3 )  the name and title of the author of the 

document, rccord, or inrormation; (4) Lkc I-lamc rid title of each 

addressee and recipient: (5) a description of the subject of the 

document, record, or information; and ( 6 )  the privileqe asserted 

hy Settlinq Defendant. However, no documents, reports or other 

information created or generated pursuant to the rcquircments of 

the Conscrit Decree stla11 be withheld on the qror~nds that they are 


privileged. 


99. Settling DefendanL kercby certifies to the best of its 

know]-edge and belief, after thorough iriquiry, it has not altered, 

mutilated, discarded, destroyed or otherwise disposed of any 

records, documents or other inforrnation relating to its potential 

liability reyardiny the Site since not-ificat-ion of potential 

liclbility by the United States or the fi.linq n f  suit. aqainst it 

regarding the Site and that it has fully complied with any and 

all EPA requests for information pursuant. to Section 104(e) and 

122 ( p i  of CERCLA, 42 U.S.C. 5 9604 (e) and 5 9622(e), and Section 
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3007 01 RCRA, 42 U.S.C. 5 6927. 

XXVI. NOTICES AND SUBMISSIONS 


100. Whenever, under this Consent Decree, written notice is 

required to be yiven or a report or other document is required to 

be sent by one Party t.o another, it shall be directed to the 

individuals at the addresses specified below, unless those 

individuals ur Lkeir successors give notlce n f  a change to the 

other Parties in writing. All notices and submissions shall be 

considered effective upon receipt, unless otherwise provided. 

Written noti.ce as specified herein shall cunsLiLute complcfe 

satisfaction ot any written notice requirement of the Consent 

Decree with respect to the United States, EPA, and the Settling 

Defendant, respectively. Whenever notice to the United States is 

required, ScLLling Defendant shall send such notice to the 1J.S. 

Department of Justice and to EPA as specified herein. Where 

notice to EPA is required, Settling Defendant need not send 

notice to the Department of Justice. 

As to the United stat-es: 

Chief, Environmental. Enforcement Section 
Environment and Natural Resources Division 

U.S. Depar'trnerlt of Justice 

P.O. Box 7611 

Ben Franklin Station 

Washington, D.C. 20044 


Re: DJ #90-7-1-8897 /I. 


As to EPA: 


Wallace Reid 
t:PA Project Coordinator 
United States Snvironmental Protection Ayency 
Region 10 
1200 Sixth Avenue' 
Seattle. WA 98101 



As to SeLLlinq Defendant: 


Mr. FaL Avery 

Frojact Coordinator 

J.R. Simplot Company 
999 Main Street, F.O. Box 27 
Boise, ID 83702 

XXVII. EFFECTIVE DATE 


101. The effective date of Lhis Consent Decree shall be the 


date upon which this ConsenL Dccree is cr~Lered by the Court, 


except as otherwise provided herein. 


XXVI11. RETEN'I'ION OF L;IJK I :;DICTION 

102. This Court rcLains jurisdiction over hot-h the subject 

matter of this Consent necree and Settling Defendant for t h e  

duratlon of the performance of the provisions oi this Consent 

Decree for the purpose oi unabling any of the Partles to apply to 

the Court at any tlme for such further order, direction, and 

relief as may he necessary or appropriate for .he construction or 

modification of this Consent Decree, or to effectuate or enforce 

compliance with its terms, or to resolve disputes in accordance 

with Section XIX (DispuLc Resolution) hereof. 

XXIX. APi'ENDICES 


103. The following appendices are attached to and 


Incorporated Into this Consent Decree: 


"Appendix A" is the ROD. 


"Appendix B" is the SOW. 


"Appendix T:" I s a model Environmc~ltal Prot-ection Easement. 

and Declaration of Restrictive Covenants. 

' XXX. COMMUNITY KF;T,ATIONS 

104. Settling Dclcndant shall propose participation in the 
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:ornrnunit.y relatjons plan to he developed by EPA. EPA will 

determine Lkc appropriate role for Settling Defendant under the 

F a .  Settling Defendant shall also cooperate with L P A  in 

providing information regarding the Work to the public. As 

requested by EFA, SeLLliny DeicndanL shall participate in the 

preparation of such information for dissemination to the public 

2nd in public meetings which may be held or sponsored by EPA to 

explain activities at n r  relating to the Site. 

XXXT. MODTFTCATTON 


1 .  Schedules specified in this Consent Decree for 

completion of the Work may be modified by agreement of EPA and 

Settling Defendant. All such modifications must be in writing. 

106. Except as provided in Faraqraph 3.4 ("Modjfication of 

the SOW or related Work Plans"), no modifications shall be made 

to the SOW withouL writLcn approval of EPA and Settliny 

Defendant. 

0 Nothing in this Decree shall be deemed to alter the 


:'ourt's power to enforce, supervise or approve mod<.fications to 


this Consent Decree. 


XXX 1 i . I.tOUI;INti AN11 OPI?OH'I'IIN l r i ' Y  FOR PUBLIC COMMENT 

108. This Consent Decree shall be lodged with the Court Lor 

a period of not less than thirty (30) days for public noti,ce and 

::omment in accorrlance with Section 122(d) (2)of CERCLA, 42 U.S.C. 

5 9621(d) (23, and 18 C.F.R. 5 50.7. The United SLaLes reservcs 

the right to vithdraw or withhold iLs corisent if the comments 

regarding Lhe Conbent Decree disclose fact-s or considerations 

dnich indicate that the Consent Decree is inappropriate, 



improper, or inadequate. Settling Defendant consents to the entry 

> L  Lhis Consent Decree without further notice. 

109. If for any reason the Court should decline to approve 


this Consent Decree in the form presented, this aqreement is 


voidable at the sole discretion of any ParLy and it may not be 


~ s e d ,  in whole or in part, as evidence in any litiqat-ion between 


the Parties. 


XXXIII. SIGNATORIES/SEKVICE 


110. The undersiqned representative of Settling Defendant 


l~rid Lhe Assistant. Att-orney (;enera1 for Eriviro111oeriL and Natural 


Resources of the Department of Justice certifies that he or she 


is fl~llyauthorized to enter into this Consent Decree and to 


execute and legally bind such Party to this document. 


111. Settlinq Defendant hereby agrees not to oppose entry 


of this Conscnt Decree by this Court ox to challenqe any 


provision of this Consent Decree unless the United States has 


notified Settling DefcndanL in writing that it no longer support-s 


entry of the Consent Decree. 


112. :;ettling Defendant shall identify, on Lhe attached 

signature page, the name, address and telephone number of an 

agent who is authorized to acccpt service of process by mail on 

its behalf with respect to all matters arisiny under or relating 

to this Consent Decree. Settling Defendant hereby ayrees to 

accept service i.n that manner and to waive the formal service 

requirements set forth in Rule 4 of the Federal Rules of Civil 

Procedure and any'applicahle local ru1.es of this Court, 
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i n c l u d i n g ,  but n o t  l i m i t e d  t o ,  s e rv ice  of  a sununoni;. 
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- dkh 
United States District Court 

for the 
District of Idaho 

May 13, 2002 


* * CLERK'S CERTIFTCATE OF MAIIA~NG * * 

Re: 4:99-cv-00296 


I certify that a copy of the attached document was mailed or faxed to the 

following named persons: 


Lois J Schiffer, Esq. 

US DEPT OF JUSTICE 

Environmental Erlforcement Section 

c/o NOAA Damage Assessment 

7600 Sand Point Way NE 

Seattle, WA 98115 


Sean Carman, Esq. 

US DEPT OF JUSTICE 

Environmerltal Enforcement Section 

c/o NOAA Damage Assessment 

7600 Sand Point Way NE 

Seattle, WA 98115 


D Marc Haws, Esq. 1-208-334-1414 

US ATTORNEY'S OFFICE 

Box 32 

Boise, ID 83707 


David M Heineck, Esq. 

SUMMIT LAW GROUP 

1501 Weatlake Ave N #300 

Seattle, WA 98109 


Ralph H Palumbo, Esq. 

SUMMIT LAW GROUP 

1501 Westlake Ave N #300 

Seattle, WA 98109 


Gary T Dance, Esq. 

MOFFATT THOMAS BARRETT ROCK & FIELDS 

PO Box 1367 

Idaho Falls, ID 83403-,1367 


Lee Radford, Esq. 

MOFFATT THOMAS BARRETT ROCK & FIELDS 

PO Box 1367 

Idaho Falls, ID 83403-1367 


Gregory T Costello, Esq. 

MARTEN BROWN, INC 




1191 2nd Ave #22 

Seattle, WA 981 


Bradley M Marten, Esq. 

MARTEN LAW GROUP 

1191 2nd Ave #2200 

Seattle, WA Y R ~ O I  


Terry T Uhling, Esq. 
JR SIMPLOT CO 
999 Main St #I300 
Boise, ID 83702 

/.' . -- Chlef Judge B. Lynn Winmill 
Judge Edward 3. Lodge 

Chief Magistrate Judge Larry M. Boylc 

Magistrate Judge Mike1 H. Williams 


Cameron S. Burke, Clerk 


BY: 

(Deputy clerk) 




I ' H t :  IJNIIF,R!jTC;NED PARTIES criter into thls Consent Decree i n  the 

natter of United SLates v. J.R. Simplot 


:ornpany, relating to the Eastern Michaud Flats Superfund Site. 


FOR 'I'HE UNITED STATES OF AMERICA 

late: --- ... . .- 

t Attorney General 

nd Natoral Resources 


V Division 

U.S .  Department of ,lust jce 
Washington, D.C. 205.30 

Environment and Natural Resources 

Division 


c/o NOAA Damaye AssessmcnL 

7600 Sand Point Way, NE 

Seattle, WA 98115 

(206) 526-6611 


-

Office of the United S L a t a s  
Attorney 

DistricL of Idaho 
P.O. Box 3 2  
Boise, Idaho 83707 
(208) 334-1211 




A c t i n g  Regional ~ d m i n i s d a t o r ,  
Region 1 0  
W.S. Environmental P r o t e c t i o n  

Agency 
1200 S i x t h  Avenue 
Seattle, WA 98101 



THE UNDERSIGNED PARTY enters into this Consent Decree in the 

natter of United States v. J.R. Simplot 

Zompany, relating to the Eastern Michaud Flats Superfund Site 


FOR J.R. SIMPLOT COMPANY: 


vice-resident, Secretary 

999 Main Street, Suite 1300 

P.O. Box 27 

Boise, Idaho 83702 


A g e n t  Aurhorized to Accept Service on Behalf of Above-signed 
?arty: 

Name : 
T i t l e :  
Address : 

Tel. Number: 

Ronald Graves 
Vice-president, Secretary 
999 Main Street, P.O. Box 72 
Boise, Idaho 83702 
(208) 389-7312 
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